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WHEN A CARRIER CANNOT LIMIT ITS LIA- 
BILITY FOR NEGLIGENCE BY AN AGREED 
VALUATION OF GOODS. 





A very interesting case is that of the South- 
ern Express Company v. Owens (Ala.), 41 
So. Rep. 752. The facts developed in that 
case show that the plaintiff delivered to the 
defendant a manuscript, which was a history 
of the development of South Carolina litera- 
ture, intended for a school text-book, it being 
the only one of the kind. The trouble arose 
on the question of the measure of damages. 
The court concluded that a carrier cannot 
limit its liability for negligence by aif agreed 
valuation of the goods, on consideration of 
reduced charges, when the agreed value is 
greatly less than the real value and the con- 
tents or its value not disclosed. 

The first matter which we are impressed 
with in this case is the importance with which 
the pleading is regarded. A mistaken idea 
has grown up under the code practice that 
pleading is not so important as it was under 
tlle common law system, and a great many 
heresies have been allowed to creep into the 
practice in many Of the states which has in turn 
been reflected even into the states where the 
common law practice is established. We will 
have much to say on this subject in a leading 
article hereafter. We will make merely a 
reference here. Mr. Justice Denson says in 
his able opinion: ‘‘Parties are presumed to 
be conversant of the laws of a country in 
reference to which they contract, and to stip- 
ulate with regard to them, and it is a maxim 
that ‘locus contractus regit actum,’ unless the 
parties have manifested a contrary intention. 
Harwick v. Andrews, 9 Port. 25; Peake v. 
Yeldell, 17 Ala. 636; Thomas v. de Graff- 
enreid, 17 Ala. 609; Camp v. Randle, 81 Ala. 
240, 2 So. Rep. 287; So. Ry. Co. v. Harri- 
son, 119 Ala. 539, 24 So. Rep. 552, 43 L. R. 
A. 385, 72 Am. St. Rep. 936. But the doc- 
trine and maxim can be invoked only by ap- 
propriate pleading, followed by proof of the 
laws of a foreign jurisdiction. We cannot 





take judicial knowledge of the decisions of 
the courts of other states. Cubbedge v. Na- 
pier, 62 Ala. 518;-Varner v. Young, 56 Ala. 
260. The South Carolina decision, relied on 
by the appellant, was not offered in evidence 
in the court below, and we cannot regard it 
as evidence here. It can be consulted by us 
as we could consult the opinion of any other 
reputable supreme court of a sister state, but 
it does not bind us as an adjudication. 
Varner v. Young, supra. The contract, then, 
must be construed by the- principles of the 
common law, and in the absence of pleading 
and proof to the contrary, we will presume 
that the common law on the subject in South 
Carolina is the same as it isin Alabama. 2 
Wharton on Conflict of Laws (3d Ed.), 
p. 1534; Crandall v. Great Northern R. R. 
Co., 83 Minn. 190, 86 N.. W. Rep. 10, 85 
Am. St. Rep. 458; Forepaugh v. Del. R. R. 
Co., 128 Pa. 217, 18 Atl. Rep. 503, 5 L. R. 
A. 508, 15 Am. St. Rep. 672. The point pre- 
sented by the pleadings to be determined is 
whether a carrier may limit the extent of his 
liability by an agreed valuation upon consid- 
eration of reduced charges for carrying a 
package, when the agreed valuation is less 
than the real value of the package, and the 
contents of the package or its value are not 
disclosed to the carrier.’’ 

Leaving out the reasoning by which the 
court arrives at its conclusion that ‘‘public 
policy and every consideration of right and 
justice forbid that he should be allowed to 
stipulate for exemption from liability for 
want of skill or diligence, or that of the serv- 
ants or agent he may employ, or through his 
own or their willful default or tort,’’ we take 
up the interesting feature of this case with 
regard to the measure of damages. Without 
saying so in so many words, the court applies 
the doctrine contra spoiliatorem omnia prae- 
sumuntur. The misconduct or negligence 
which will not permit of a public policy which 
will allow a stipulation from exemption from 
liability in such cases, at the same time aids 
the remedy against the wrong-doer, and every 
reasonable intendment in relation to the 
measure of damages will be taken in favor of 
the injured party and against the party whose 
misconduct has caused the loss. There being 
no market value for such a manuscript as that 
in question, the reasonable presumption was 
just what the court concluded, ‘‘the con- 
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stituent elements of the cost to the plaintiff 
in producing it.’’ 

‘‘Ordinarily,’’ says Mr. Justice Denson, 
‘‘where property has a market value that can 
be shown, such value is the criterion by which 
actual damages for its destruction or loss may 
be fixed. Butit may be that the property de- 
stroyed or lost has no market value. In such 
state of the case, while it may be that no rule 
which will be absolutely certain to do justice 
between the parties can be laid down, it does 
not follow from this, nor is the law, that the 
plaintiff must be turned out of court with 
nominal damages merely. Where the article 
or thing is s> unusual in its character that 
market value cannot be predicated of it, its 
value or the plaintiff’s damages must be as- 
certained in some «ther way and from such 
elements as are attainable.’’ Citing, among 
other cases Masterton v. Mayor, 7 Hill (N. 
Y.), 61, 61 Am. Dee. 38. 

Says Prof. Street, in his Foundations of 
Legal Liability, Vol. 1, p. 477: ‘*The ulti- 
mate aim of the law is the realization of jus- 
tice and justice can only be realized by a 
proper balancing of all the factors which are 
present in each case. The faculty of wis- 
dom is manifest not only in the actual balanc- 
ing of these factors, but in the judgment 
which is shown in determining just when one 
consideration rather than another shall be 
allowed to control. * * * In consider- 
ing the amount of damages which may be 
awarded in civil actions, the law keeps in 
mind two ideas, namely, punishment and 
compensation. In certain situations it lays 
stress upon one of these ideas, in other situ- 
ations it allows others to control.’’ 

While there is nothing new in these state- 
ments, yet nevertheless, the relationships of 
principles have been so lost sight of in later 
years in so many of our courts that it is of 
great importance to get back to correct view 
points. The Alabama Supreme Court has not 
been lacking in these respects and has always 
been consistent. zomes 
from the fact that it has always been strict in 
compelling the foundations to be laid in its 
pleadings and never allowing extranevus 
matters to be introduced, a thing which may 
not be said of many of our state jurisdictions. 


This, we believe, 





NOTES OF IMPORTANT DECISIONS. 


SERVANT INJURED BY AN UNEXPLODED SHOT 
IN MINES, OF WHICH HE Hap No NOTICE.—A 
case of interest is that of Bone v. Ophir Silver 
Min. Co. (Cal.). 86 Pac. Rep. 685. where it seems 
that the jury accepted the plaintiff’s statement of 
facts, and the court took it as proved to their sat- 
isfaction, that the plaintiff was ynt to work in the 
winze in which there were unexploded charges of 
giant powder, without being informed of that 
fact. Were the defendants responsible in law for 
this failure to so inform him? ‘The rule is un- 
questioned that the duty of informing a servant 
of latent or extraordinary dangers or risks con- 
nected with the service of which the mast:r has 
knowledge, is not only a duty, but a primary duty, 
such as that the delegation of it to another cannot 
relieve the master from responsibility if that 
other, in turn, shall fail to give the necessary in- 
formation. Baxter v. Roberts. 44 Cal. 192, 13 
Am. Rep. 160; Rodgers v. C. P. R. R. Co., 67 
Cal. 607, 8 Pac. Rep. 377; Berg v. Mining Co., 12 
Mont, 217, 29 Pac. Rep. 720, 38 Am. St. Rep. 299; 
Gibson ev. Sterling Furniture €o., 113 Cal. 6, 45 
Pac. R« p. 5; Tedford v. Los Angeles Electric Co., 
134 Cal. 80, 66 Pac. Rep. 76. 54 L. R. A. 85; 
Woods, Ma:ter & Servant (2d Ed.), Secs. 354-448; 
4 Am. & Eng, Ency. of Law, p. 60, note. 

The court raid: “It is to be noted, how- 
ever, that this rule applies to latent and ex- 
traneous dangers of which the master him- 
self has knowledge, or of which, with the exer- 
cise of ordinary care, he should have bad knowl- 
edge. This is, of course, a just limitation upon 
the rule; for otherwise the law would be exact- 
ing impossibilities if it attempted to compel the 
master to inform the servant of dangers as to 
which the master himself knew nothing, and con- 
cerning which he could have acquired no infor- 
mation. The question, therefore. to be resolved 
in this ease, is that presented as an issue by the 
pleadings. namely, did the defendants have 
knowledge of these unexploded blasts, and yet 
put the plaintiff to work in the winze where they 
were without giving him any information con- 
cerning them? 

The opinion in department then proceeded to 
show that the only persons having knowledge of 
the unexploded shots were the foreman and the 
watchman, and the case was disposed of under an 
instruction which it was thought that the court 
had given to the effect that the foreman and 
watchman were fellow servants of plaintiff, and 
their failure to inform plaintiff was the negli- 
gence of a fellow servant, for which defendants 
were not responsible. Upon petition for rehear- 


- ing it was pressed upon the attention of the court, 


first, that the court was in error in supposing that 
the quoted instruction had been given. In fact, 
it was a proposed instruction which had not been 
given. Second, it was strenuously insisted that 
the question which in department was said to be 
presented as an issue, namely, ‘Did the defend- 
ants have knowledge of these unexploded blasts, 
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and yet put the plaintiff to work in the winze 
where they were, without giving him any infor- 
mation concerning them?’ was not a question in 
the case, and that no issue whatever had been 
joined by defendants’ answer as to the knowledge 
of the defendants which was charged against 
them in the complaint. 

The complaint was framed under the rule above 
set forth in the quotation from*the department 
opinion, namely, that it is the master’s duty to 
inform h‘s servant of latent or extraordinary dan- 
gers or risks connected with the service, of which 
tbe master has knowledge and the servant has 
not. The com glaint charged that the defendants 
did have this knowledge, that the plaintiff did 
not have it, and that the defendants put plaintiff 
to work without informing him of this latent 
danger. Under the most liberal construction of 
defendant's answer it cannot be said that issue is 
joined upon the allegation of their knowledge. 
First, there is no denial whatsoever of the knowl- 
edge. Second, the answer, admitting knowledge 
of the unexploded charges. rests its defense ipon 


the averment that plaintiff was fully advised and 


informed of the danger before he went to work. 
This admission in the pleading necess rily elimi- 
nates from the case all question as to whether or 
not the foreman and the watchman were fellow 
servants, and as to whether or not in the opera- 
tion of a mine, there was, under circumstances 
such as here disclosed, any primary duty cast 
upon the defendants to inform the oncoming shift 
of unexploded blasts, or whether a failure of an 
outgoing shift so to do was merely the negligent 
failure of a fellow servant. All this is eliminated 
we repeat, because the case as presented by the 
pleadings is a case where the employer admits 
that at the place where his employee was put to 
work there were latent and extraordinary dan- 
gers, and that he (the employer) knew of these 
dangers. ‘There is left in the case the sole issue 
as to whether or not, so k» owing, he advised his 
employee of this concealed hazard. Upon this 
point, as has been stated, the evidence is conflict- 
ing and the verdict of the jury may not be dis- 
turbed. For these reasons the judgment and 
order appealed from are affirmed.” 








“LIFE, LIBERTY AND PROPERTY.”’ 


1. The Declaration of Independence— Writ- 
ten Constitutions.—The Reclaration of Inde- 
pendence was the first political act of the 
American people in their independent sover- 
eign capacity. This memorable instrument 
lays the foundation of our national existence 
upon the broad proposition ‘‘that all men are 
created equal ; that they are endowed by their 
Creator with certain inalienable rights; that 
among these are life, liberty, and the pursuit 
of happiness!’’ In this proposition we have 
the great three-fold division of the rights of 


freemen, asserted as the fundamental rights 
of man. The rights to life, liberty, and 
the pursuit of happiness are equivalent to 
the rights of life, liberty, and property. 
These rights—the fundamental rights of 
the citizens of every free government—can 
be taken away only by due process of law, 
and can only be interfered with, or their en- 
joyment can only be modified by regulations 
which are lawful, necessary or proper for the 
mutual gcod of all.! In this country written 
constitutions were deemed essential for tlie 
protection of the rights and liberties of the 
people against the encroachments of power 
delegated to their governments, and the pro- 
visions of magna cherta were incorporated 
into bills of rights. The citizens of the United 
States, holding the sovereignty in their own 
hands, have no occasion to exact pledges 
from any one for a due observance of indi- 
vidual rights ; but the aggressive tendency of 
power is such that they have deemed it of no 
small importance, that in framing the instru- 
ments under which their governments are to 
be administered by their agents, they should 
repeat and re-enact this guaranty, and thereby 
adopt it as a principle of constitutional pro- 
tection. ‘‘In a country,’’ says Justice Story, 
‘‘where the rights of the individual citizen 
were already so well guarded, it might seem 
like a work of supererogation to establish new 
guaranties which, after all, in their purpose, 
must have the same end as others already 
existing, and in their scope can perhaps em- 
brace no more. But at the time of the Eng- 
lish revolution in 1688 it was not deemed un- 
important by the able statesmen and profound 
lawyers who conducted it to a successful con- 
clusion, that a bill of rights should be sol- 
emnly agreed upon and promulgated, not- 
withstanding the great charter, with all its 
restrictions and guaranties, was still the law 
of the land. The securities of individual 
rights, it has often been observed, cannot be 
too frequently declared nor in too many 
forms of words; nor is it possible to guard 
too vigilantly against the encroachments of 
power, nor to watch with too lively a suspi- 
cion the propensity of persons in authority to 
break through the ‘cobweb chains of paper 


1 See Ritchie v. People, 155 Ill. 98; Corfield v. Cory- 
ell, 4 Wash. C. C. 371,380; Slaughter House Cases, 
16 Wall. 36; State v. Goodwill, 38 W. Va. 179; State v. 





\ amc 20 S. W. Rep. 332; Leep v. Railroad, 58 Ark. 
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constitutions.’ ’’? These guaranties which 
the people have seen fit to embody in their 
constitutions and bills of rights are limita- 
tions upon all the powers of government, leg- 
islative as well as executive and judicial. It 
necessarily happens, therefore, that as these 
broad and general maxims of liberty and jus- 
tice hold in our political institutions a differ- 
ent place and perform functions which are 
different from their position and office in En- 
glish constitutional history and law, that they 
should receive and justify a corresponding 
and more comprehensive interpretation. 
While they were applied in England only as 
guards against executive usurpation and 
tyranny, here they have become bulwarks, 
not alone against tyranny and arbitrary 
power, but equally as well against arbitrary 
legislation. But in this application, as it 
would be incongruous to measure and restrict 
them by the ancient customary English law, 
they must be held to guarantee not particular 
forms of procedure, but the very substance 
of individual rights of life, liberty and 
property.® 

2. The Fourteenth Amendment.—The first 
section of the fourteenth amendment to the 
federal constitution, after declaring that per- 
sons born or naturalized in the United States 
and subject to its jurisdiction, are citizens of 
the United States and of the states wherein 
they reside, and that no state shall make or 
enforce any law which shall abridge the priv- 
ileges and immunities of citizens of the United 
States, proceeds to declare further that no 
state shall ‘‘deprive any person of life, liberty 
or property without due process of law, nor 
deny to any person within its jurisdiction 
the equal protection of the laws.’’ It is man- 
ifest that the purpose of this section is to 
establish throughout the whole jurisdiction of 
the United States one people who may under- 
stand and appreciate the constitutional fact 
that their privileges and immunities as citi- 
zens of the United States cannot be abridged 
or destroyed by state authority, nor their 
lives, liberties and properties be arbitrarily 
violated except by due process of law. This 
section is not confined to any class or race. 
It comprehends all within the scope of its 
provisions. It is universal in its applica- 
tion to persons of every class and condi- 


2 Story on the Constitution, Sec. 1938 (5th Ed). 
3 Hurtado y. California, 110 U. 8. 516, 531. 





tion.*. Particular attention is at present direct- 
ed to that provision which declares that no state 
shall ‘‘deprive any person of life, liberty cr 
property without due process of law.’’ This 


‘provision in some form of words is to be 


found in all the state constitutions,® and 


‘though verbal differences appear in the dif- 


ferent provisions, no change in language, it is 
thought, has in any case been made with a 
view to essential change in legal effect, and 
the differences in phraseology is not, there- 
fore, of any very great importance. Indeed, 
the language employed is generally nearly 
identical, except that the phrase ‘‘due pro- 
cess of law’’ is sometimes used, sometimes 
‘‘the law of the land,’’ and in some cases 
both, but the meaning is the same in every 
case.® The protection of the subject in the 
free enjoyment of his life, his liberty and his 
property, except as they might be declared 
by the judgment of his peers or the law of the 
land to be forfeited, was guaranteed by the 
twenty-ninth chapter of Magna Charta, 
‘‘which alone,’’ said the great commentator, 
‘¢would have merited the title that it bears of 
the great charter.’?* The framers of our 
government, therefore, were not making use 
of new language or language of uncertain 
meaning. It was taken purposely from 
Magna Charta.’ It was language not only 


4 Yick Wo vy. Hopkins, 118 U. S. 356; Holden v. 
Hardy, 169 U. S. 366; Virginia v. Rives, 100 U.S. 313. 

5 For uses of this provision other tran those to be 
found in the state and federal constitutions, see the 
Non-Importation Agreement of the Continental Con- 
gress of 1774, which John Adams called the “‘memor- 
able league of the continent, which first expressed the 
sovereign will of afree nation in America;” the Vir- 
ginia constitution of 1776; the Massachusetss Bill of 
Rights of 1780, and the Northwestern Ordinance of 
1787. See also Hurtado v. California, 110 U. S. 516, 
540. 

6 Bouvier’s Law Dict., ‘Due Process of Law;” ‘Law 
of Land;”’ State v. Simons, 2 Spears, 767; Vanzant v. 
Waddell, 2 Yerg. 260; Wally’s Heirs v. Kennedy, 2 
Yerg. 554; Greene v. Briggs, 1 Curt. 311; Murray’s 
Lessee v. Hoboken Land Co., 18 How. 276; Parsons y. 
Russell, 11 Mich. 129; Ervine’s Appeal, 16 Pa. St. 256; 
Banning v. Taylor, 24 Pa. St. 292; State v. Statten, 6 
Cold. 244; Huber v. Reiley, 53 Pa. St. 112. 

7 4 Bl. Com. 424. 

8 During the reign of John, who was both weak and 
mean, the barons, under arms, compelled him to sign 
the famous instrument called magna charta (1215). 
The larger part of this consisted of concessions to the 
barons, remedying feudal abuses. It also established 
a fixed mode of administering justice, setting up in 
the counties a court to be held by two judges ap- 
pointed by the king, and four knights chosen by the 
county. The most important declaration was as fol- 
lows: ‘*No freeman shall be arresied, or imprisoned, 
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memorable in its origin, but it had stood for 
more than five centuries as the classic ex- 
pression and as the recognized bulwark of 
‘*the ancient and inherited rights of English- 
men’’ to be secure in their personal liberty 
and their possessions. It was moreover, 
language which shone resplendent with the 
light of universal justice, and for these rea- 
sons it was selected to be incorporated into 
the fifth and fourteenth amendments to the 
federal constitution, as it had already been 
put into the charters and constitutions of the 
several states. It is to be seen, therefore, 
that there was a general, fixed and settled 
purpose in both the state and federal consti- 
tutions to render inviolable the right of per- 
sonal security, the right of personal liberty 
and the right of private property, except by 
due process of law.}° 

The fourteenth amendment, it is to be ob- 
served, creates or originates no rights not ex- 
isting before it. It adds nothing to the citi- 
zen’s privileges or immunities, or his rights 
of life, liberty or property. It neither speci- 
fies or defines any of them. It only defends 
those rights existing under the law of the 
land, federal or state, those in being at its 
adoption, or born of the law afterwards. The 
things it guarantees are old. It is, as we 
have already seen, Magna Charta over again. 
Perhaps nothing more strongly shows that 


or dispossessed of his tenement, or outlawed, or ex- 
iled, orin any wise proceeded against; we will not 
place or cause to be placed hands upon him, unless 
by the legal judgment of his peers, or by the law of the 
land. Justice shall not be sold, refused, or delayed to 
any one.” It will be seen that here was a promise of 
complete civil liberty to every freeman. But John 
and the kings who succeeded him evaded these chart- 
ers in every possible way and, though repeatedly 
taking oath to respect them, were always violating 
them. ‘‘Magna charta,” said Lord Coke, “was called 
the charter of liberties of the kingdom, upon great rea- 
son, because liberos facit, it makes the people free.” 
Hallam characterized the signing of it as the mostim- 
portant event in English history, and declares that the 
instrument is still the keystone of English liberty. 
“To have produced it,’”? said Mackintosh, ‘“‘to havé 
preserved it, to have matured it, constitutes the im- 
mortal claim of England upon the esteem of man- 
kind.’”? See Ritchie v. People, 155 Ill. 98; Wyne- 
hamer v. People, 13 N. Y. 378; Slaughter House Cases, 
16 Wall. 36, 1 Bl. Com. 128. 

9 See Burke, Reflections on the Revolution of France, 
Vol. 3, pp. 272, 273 (Am. Ed.) 

10 See Story on the Constitution, Vol. 2, sec. 1940 
(5th Ed.); Spies v. Illinois, 123 U.S. 131, 166. Black- 
stone classifies these fundamental rights under three 
heads, as the absolute rights of persons, to-wit: The 
right of personal security, the right of personal lib- 
erty, and the right of private property. 1 Bl. 129. 





the amendment gave no new rights than the 
principle settled by many cases that ‘‘due 
process of law’’ means the same as the words 
‘*law of the land’’ in Magna Charta.1!_ The 
duty of protecting all its citizens in the en- 
joyment of an equality of rights was origin- 
ally assumed by the states, and it still re- 
mains there. The only obligation resting 
upon the United States is to see that the 
states do not deny the right. This the amend- 
ments guarantee, but no more. The power 
of the national government is limited to the 
enforcement of this guaranty.1? ‘‘Undoubt- 
edly it forbids any arbitrary deprivation of 
life, liberty, or property, and secures equal 
protection to all, under like circumstances, 
in the enjoyment of their rights; but it was 
not designed to interfere with the power of 
the states to protect the lives, liberty and 
property of its citizens, and to promote their 
health, morals, education and good order.’’ 14 
Prior to the adoption of the fourteenth amend- 
ment there was a similar provision against 
deprivation of life, liberty, or property, with- 
out due process of law incorporated in the 
fifth amendment; but the first eight amend- 
ments to the constitution are obligatory only 
upon congress, while the fourteenth amend- 
ment operates only upon the action of the 
several states. The fourteenth amendment, 
which was finally adopted July 28, 1868, 
largely expanded the power of the federal 
courts and congress, and for the first time 
authorized the former to declare invalid all 
laws and judicial decisions of the states 
abridging the rights of citizens or denying 
them the benefit of due process of law.!4 

3. Life, Liberty and Property—Represen- 
tative Terms.—The rights of ‘:life,’’ ‘‘liber- 
ty,’’ and ‘‘property,’’ are grouped together 
in the same clause, the third in the first sec- 
tion of the fourteenth amendment. This 
clause, and similar provisions in the state 
constitutions, are intended to protect every 
valuable right which a man has. The words 
life, liberty and property are constitutional 


11 Murray v. Hoboken, 18 How. 276. See also Mi- 
nor v. Hupperett, 21 Wall. 162; Jn re Lockwood, 154 U. 
S. 116; Butchers’ Union Co. v. Crescent City Co., 111 
U. S. 746, 757, where it isheld that the rights of life, 
liberty and property are not granted but secured by 
the constitution. 

12 United States v. Cruikshank, 92 U. S. 542. 

18 Giozza v. Tiernan, 148 U. S. 657. See Cooley, 
Const. Lim. 294 (8d Kd.) and note. 

14 Holder v. Hardy, 169 U. S. 366. 
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terms, and are to be taken in their broadest 
sense. They indicate the three great subdi- 
visions of all civil rights.1° They constitute 
a trinity of rights, and each, as opposed to 
an unlawful deprivation, is of equal constitu- 
tional importance. Toeach, under the oper- 
ation of a familiar principle, belongs every 
auxiliary right, or attribute, necessary to 
make the principal right effectual and valu- 
able. The rights thus guaranteed are some- 
thing more than the mere privilege of loco- 
motion, for the guaranty is the negation of 
arbitrary power in every form which results 
in deprivation of right. ‘The terms life, lib- 
erty, and property, are representative terms 
and cover every right to which a member of 
the body politic is entitled under the law. 
Within their comprehensive scope are em- 
braced the right of self defense, the right to 
the pursuit of happiness in any legitimate 
calling or occupation, freedom of speech, re- 
ligious and political freedom, exemption from 
arbitrary arrest, the right to buy and sell as 
others may,—in fact all our liberties,—per- 
sonal, civil and political.1® As used in the 
amendment the word ‘‘liberty’’ has a broader 
meaning than it has in the great charter of 
King John. In the first, second and third of 
the great charters of King Henry III., the 
provision was incorporated that ‘‘no free man 
shall be taken or imprisoned, or dispossesséd 
of his free tenement, or liberties, or free cus- 
toms, or to be outlawed, or exiled or in any 
way destroyed ; nor will we condemn him, nor 
will we commit him to prison, excepting by 
the legal judgment of his peers or by the laws 
of the land.’’!*7 The rights guaranteed in 
the latter charters, itis to be seen, mean a 
great deal more ‘‘than mere privileges of 
locomotion.’’ ‘‘Liberty,’’ as used in our 
constitutions is something more than a mere 
shield to personal liberty. It 1s a shield to 
civil liberty and to political liberty as well. 
It would be a strange principle of constitu- 
tional law which would protect us against 
illegal imprisonment, but would permit our 


15 Campbell v. Holt, 115 U. S. 620, 630. 

16 State v. Julow, 129 Mo. 164, 31S. W. Rep. 781, 29 
L. R. A. 257, 50 Am. St. Rep. 443. 

17 See Thompson, Magna Charta, pp. 113, 127, 139. 
In the great {charter of King John the provisicn is 
thus: ‘*No free man shall be seized, or imprisoned, 
or dispossessed, or outlawed, orin any way destroyed; 
nor will we condemn him, nor will we commit him to 
prison, excepting by the legal judgment of his peers, 
or by the laws of the land.” Jbid, 83. 





freedom of speech and religious worship,.our 
right of self-defense to be violated with im- 
punity. On the vontrary the word embraces, 
as before stated, all our liberties, personal, 
civil and political.!* 

Speaking of ‘‘life’’ and ‘*liberty,’’ Judge 
Cooley says: *‘These words are used in con- 
stitutional Jaw as standing for and represent- 
ing all personal rights whatsoever, except 
those which are embraced in the idea of prop- 
erty. The comprehensive word is ‘liberty,’ 
and by this is meant, not merely freedom to 
move about unrestrained, but such liberty of 
conduct. choice and action as the law gives 
and protects. Liberty is sometimes classified 
as natural liberty, civil liberty and political 
liberty.’’!® That the words life, liberty and 
property are not to be taken in their absolute 
sense is obvious. They are not to be con- 
strued in a narrow or technical sense. Tue 
right to life may be invaded without its de- 
struction. One may be deprived of his lib- 
erty in a constitutional sense without putting 
his person in confinement. Property may be 
taken without manual interference therewith 
or its physical destruction. Most of the leg- 
islative acts which find a place in our statute 
books detract in some measure from the ab- 
solute freedom of the individual to act wholly 
at the dictate of his will, and yet their con- 
stitutionality is fully recognized.?° If no 
person could be deprived of his life, liberty 
or property under any circumstances, both 
state and federal governments would be pow- 
erless to execute their functions. Bereft of 
sovereign powers there would be no sanction 
to protect life, liberty or property or enforce 
any law. The American colonies, when they 
became free at the close of the Revolution, 
were free republics, sovereignties, possessing 
all the powers of government over their terri- 
tory, which before had been vested in the Brit- 
ish king and parliament.?! They could, there- 
fore, do anything with the rights of life, lib- 
erty and property which they might choose, 


18 See Story on the Const., Vol. 2, see. 1950 (5th Kd.) ; 
People v. King, 110 N. Y. 418; Wyenhamer v. People, 
113 N. Y. 378; Bertholf v. O’Reilly, 74 N. Y. 509; In re 
Jacobs, 98 N. Y. 98; People v. Marx, 99 N. Y. 377. 

19 Cooley, Prin. Const. Law, 246 (3rd Ed.). 

20 Bertholf v. O’Reilley, 74 N. Y. 515; State v. Add- 
ington, 12 Mo. App. 214: State v. Allmond, 2 Houst. 
(Dela.) 612; Oviatt v. Pond, 29 Conn. 479; State v. 
Kreutzberg, 114 Wis. 530, 58 L. R. A. 748. 

21 New Yorkv. Miller, 11 Peters, 102; Lansing v. 
Smith, 21 Am. Dee. 89. 
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and could do so now were it not for the re- 
straints and prohibitions upon their power 
imposed by their own and the federal consti- 
tutions. But the omnipotent power to invade 
life, liberty and property is restrained by the 
constitutional provision that the states shall 
not take them, nor shall the nation without 
due process of law. This is the badge of 
American freedom. 

The terms life, liberty and property are 
not, as we have said before, to receive an un- 
duly ‘‘limited’’ construction. It is settled, 
for example, that ‘‘life’’ includes the right of 
the individual to his body in its completeness 
and without dismemberment. The right to 
‘liberty’? does not mean merely immunity 
from imprisonment, but includes the right to 
exercise his faculties and to follow a lawful 
avocation for the support of life. It includes 
the opportunity to do those things which are 
ordinarily done by free men, and the right of 
each individual to regulate his own affairs, so 
far as consistent with rights of others. And 
property is not confined to tangible objects 
which can be passed from hand to hand, but 
includes the right to acquire- property and 
enjoy ic in any way consistent with the equal 
rights of others and the just exactions and 
demands of the state. It includes those 
rights of possession, disposal, management, 
and of contracting with reference thereto, 
which render property useful, valuable and a 
source of happiness.?? Life, liberty and 
property are placed under the protection of 
settled principles of constitutional law which 
cannot be dispensed with either by courts or 
executive officers, or even by legislatures 
themselves. Different principles control dif- 
ferent cases and require different forms and 
proceedings. In some cases the proceedings 
must be judicial; in others the government 
may interfere, but in every case there must 
be such exertion of governmental powers as the 
settled maxims of law permit and sanction.? 

4, The Right to Life—Personal Security.— 
‘‘No state ‘shall deprive any person of life, 
liberty or property without due process of 
law,’ says the fourteenth amendment to the 


22 Berthoif v. O'Reilly, 74 N. Y. 509, 30 Am. Rep. 
323; State v. Kreutzberg, 114 Wis. 530, 534,58 L. R. A. 
748, 751, collecting cases. 

23 Cooley, Const. Lim. 505 (7th Ed.). See Janesv. 
Reyonolds, 2 Tex. 251; Westervelt v. Gregg, 12 N. Y. 
209; Sears v. Cottrell, 5 Mich. 251; Gibson v. Mason, 5 
Ney. 302; Yick Wov. Hopkins, 118 U. S. 356. 





constitution. By the term ‘life,’ as here 
used, something more is meant than mere an- 
imal existence. The inhibition against depriv- 
ation extends to all those limbs and faculties 
by which life is enjoyed. The provision 
equally prohibits the mutilation of the bedy 
by the amputation of an arm or leg, cr the 
putting out of an eye, or the destruction of 
any other organ of the body through which 
the soul communicates with the outer world. 
The deprivation not only of life, but of what- 
ever God has given to every one with life for 
its growth and enjoyment, is prohibited by 
the provision in question, if its efficacy be not 
frittered away by judicial decision.’’ ? 4 

Blackstone says: ‘‘Life is the immediate 
gift of God, a right inherent by nature in 
every individual.’??° And again: ‘‘This 
natural life being * * the immediate dona- 
tion of the great Creator, cannot legally 
be disposed of or destroyed by any individual, 
neither by the person himself, nor by any 
other of his fellow creatures merely upon 
their own authority. Yet nevertheless it may, 
by the divine permission, be frequently for- 
feited for the breach of those laws of society 
which are enforced by the sanction of capital 
punishments.’’ ?¢ 

The constitutional guaranty of life, liberty 
and property protects life and limb against 
attack, except only by due process of law. 
This concedes the right of the state to take 
even life when the necessities of the public 
demand it, provided it be taken by due pro- 
cess. The authority to determine what 
crimes are punishable and to provide for their 
punishment is a part of the general police 
power of a sovereign and independent state, 
and, not being conferred by the constitution 
of the United States upon the federal govern- 
ment, remains with the separate states of the 
union.?* The legal and constitutional guar- 


24 Per Justice Field in Munn y. Illinois, 94 U. S. 
113, 142. 

2% 1 Bl. Com. 129. 

261 Bl. Com. 183. “Life,” said Justice Swayne, in 
the Slaughter House Cases, 16 Wall. 127, 21 L. Ed. 
425, “‘is the gift of God, and the right to preserve it is 
the most sacred of the rights of man.” See also, In re 
Marshall, 102 Fed. Rep. 323, 324. 

27 McClain’s Criminal Law, Vol. 1, sec. 23. See 
Barbour v. Connolly, 113 U. S. 27; Powell v. Penn, 
127 U. S. 678. ‘The people of a state are entitled to 
all prerogatives formerly vested in the king, subject 
only to limitations imposed by the constitution of the 
state or nation. The states retain all their original 
powers of sovereignty, except so far as the constitu- 





2) SS EE Ee OEE 





378 CENTRAL LAW JOURNAL. No. 20) 








anty of protection to human life is probably 
the most important of the possessions of an 
individual. Upon the security of life rests 
the enjoyment of all other rights. The only 
justification for the taking of human life is the 
protection of the public against the commis- 
sion of extraordinary crimes. Trespass upon 
the rights of others subjects the rights of the 
trespasser to possible forfeiture, and even life 
itself may be dealt with in like manner where 
the forfeiture will result in protection against 
future trespasses, or will tend to discourage 
their repetition. But punishment for crime 
is the only excuse or justification for the 
taking of life. Exceptions from this princi- 
ple are presented, however, in the case of the 
taking of life in self-defense, and justifiable 
homicide by an officer of the peace. In the 
former instance it is commonly stated in the 
American cases that if a person who is as- 
saulted, there being some overt act rendering 
the danger imminent, being himself without 
fault in bringing on the difficulty, reasonably 
apprehends death or great bodily harm to 
himself unless he kills his assailant, the kill- 
ing will be justifiable.2® And in the latter 
instance the homicide may be justifiable when 
committed for the prevention or stopping of 
crime in suppressing riot. Laws are to be 
found in some states providing that if in the 
attempt to suppress an unlawful assembly, by 
the arrest and apprehension of the persons 
composing it, any persons present as specta- 
tors or otherwise, are killed or wounded, the 
officials committing such acts shall be held 
guiltless and justified in law.?* Here life is 
taken for the purpose of preserving the public 
peace and security, as well as for averting the 
immediate destruction of life and property. 
The taking of life may also be justifiable to 
prevent the escape of prisoners or offenders 
of the law.?° 


tion vests them in the nation, or prohibits their exer- 
cise by the state.”” Lansing v. Smith, 21 Am. Dec. 89; 
Corn v. Erie Co., 1 Am. Rep. 399. The criminal jur- 
isprudence was never granted to the nation, and is 
left to the states, both because never granted away, 
and because the Tenth Amendment provides that all 
powers not granted to the nation are reserved to the 
states. McElvain vy. Brush, 142 U. S. 155. 

28 Bishop’s New Crim. Law, Vol. 1, sec. 865. 

29 Bishop’s New Crim. Law, Vol. 1, sec. 849, No. 5; 
Id. Vol, 2, sec. 655, No.4. See Mass. Rey. Laws, Ch. 
211, sec. 6; Illinois Crim. Code, sec. 265; California 
Penal Code, sec. 731; New York Code Crim. Proc., 
sec. 114. 

%® Bishop’s New Crim. Law, Vol. 2, secs. 647, 653 





Except in the cases we have mentioned life 
cannot be lawfully taken, even with the con- 
sent of the person who volunteers to give it 
up. The same principle which forbids one 
person to take the life of another, prohibits 
equally the taking of his own life. Not only 
is suicide held to be a crime, but te person 
who assists another in self-destruction is him- 
self guilty of a crime.*! ‘‘As no penalty 
other than the forfeiture of goods and of per- 
sonalty generally, which was the common law 
punishment, can be inflicted on him who has 
murdered himself, and as forfeitures for crime 
are not practiced in our states, this offense is 
practically not punishable with us.’’ *? 

5. Liberty.—The term ‘‘liberty’’ has been 
defined by numerous writers. ‘‘Most of these 
definitions,’’ it has been remarked, ‘‘are not 
worthy of notice.’® Liberty has, in all ages, 
been a favorite theme for declamation and 
eloquence, rather than for strict legal treat- 
ment. . Reason has made little progress in 
ascertaining its nature and boundaries, and 
few writers of this or any other country can 
furnish us witha clear and consistent account 
of this idol of mankind. As used by philo- 
sophical writers the term does not appear to 
have any definite meaning. As used by 
jurists, however, the term is more capable of 
definition, because it signifies not so much a 
theory as a condition. Locke says that the 
end of law is not to abolish or restrain, but to 
preserve and enlarge freedom, and where 
there is no law there is no freedom.** Somers 
says that when a people have no assurance of 
their liberties or lives but from the grace 
and pleasure of the governor, they are but 
beasts of burden, and by continual base sub- 
serviency to their masters’ vices, lose all 
sense of true religion, virtue and manhood.* * 
Beccaria, in his masterly way, explains his 
notion of liberty thus: ‘‘The opinion, that 
every member of society has a right to do 
anything, that is not contrary to the laws, 
without fearing any other inconveniences than 
those which are the natural consequences of 
the action itself, isa political dogma which 
should be defended by the laws, inculcated 
by the magistrates and believed by the peo- 
ple—a sacred dogma, without which there can 


314 Bl. Com. 188, 189; Bishop’s New Crim. Law, 
Vol. 1, see. 259, Vol. 2, sec, 1187. 

82 Bishop’s New Crim. Law, Vol. 2, sec. 1187. 

33 Locke on Government, Book 2, tit. 57. 

34 Somers, Sec. of Eng. 1. 
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be no lawful society—a just recompense for 
our sacrifice of that universal liberty of action 
common to all sensible beings, and only lim- 
ited by our natural powers. By this principle 
our minds become free, active and vigorous ; 
by this alone we are inspired with that virtue 
which knows no fear, so different from that 
pliant prudence worthy of those only who can 
bear a precarious existence.’’*5 Montes- 
quieu says: ‘‘In societies directed by laws 
liberty can consist only in the power of 
doing what we ought to will, and in not being 
constrained to do what we ought not to will. 
We must have continually present to our 
minds the difference between independence 
and liberty. Liberty is a right of doing 
whatever the laws permit, and if a citizen 
could do what they forbid, he would be 
no longer possessed of liberty, because all 
his fellow-citizens would have the same 
power.’’ Again, the same author says: 
‘*There is no word that admits of more va- 
rious significations and has made more differ- 
ent impressions on the human mind than that 
of liberty. Some have taken it for a facility 
of deposing a person on whom they had con- 
ferred a tyrantical authority; others for the 
power of choosing a superior whom they are 
obliged to obey; others for the right of bear- 
ing arms, and of being thereby enabled to 
use violence; others, in fine, for the priv- 
ilege of being governed by a native of 
their own choosing or by their own 
laws. A certain nation (Russia) for a 
long time thought iiberty consisted in the 
privilege of wearing a long beard. Some 
have annexed this name to one form of gov- 
ernment exclusive of others. Those who had 
a republican taste, applied it to this species 
of polity; those who liked a monarchical 
state, gave it to monarchy.*® Thus, they 
have all applied the name of liberty to the 
governments most suitable to their own cus- 
toms and inclinations, and as in republics the 
people have not so constant and so present a 
view of the causes of their misery, and as the 
magistrates seem to act only in conformity to 
the laws, hence liberty is generally said to re- 
side in republics and to be banished from 
monarchies. In fine, as in democracies, the 
people seem to act almost as they please ; this 
sort of government has been deemed the most 


35 Beccaria, ch. 8. 
36 The Cappadocians. 





free, and the power of the people has been 
confounded with their liberty.’’*7 Other 
authors of eminence have given each his own 
definition of the term liberty, as will appear 
by reference to the notes.*® 


37 Montesquieu’s Spirit of Laws, Vol. 1, secs. 171, 172 
(Edition of D’Alembert). 

88 ‘Moral or natural liberty is the right which na- 
ture gives to all mankind of disposing of their per- 
sons and property after the manner they judge most 
consonant to their happiness, on condition of their 
acting within the limits of the law of nature, and that 
they do not any way abuse it to the prejudice of any 
other men.” Burlamaqui, ch. 3, sec. 15. 

‘Civil liberty is the not being restrained by any 
law, but what conduces in a greater degree to the 
public welfare.” Paley, B. VI., ch. 5. 

“Civil or legal liberty has been defined by Arch- 
bishop of York to be “that which consists in a free- 
dom from all restraints except such as established 
law imposes for the good of the community, to which 
the partial good of each individual is obliged to give 
place.”? A sermon preached Feb, 21, 1777, p. 19. 

‘Political or civil liberty is properly the mere lib- 
erty from legal! obligation left by a government to its 
subjects, which liberty the government may or may 
not couple with a legal right toit. When it does so 
couple it, the liberty may or may not be part of some 
specified right. Ifit be, it falls within the descrip- 
tion of that right. Ifnot, then the right to liberty is 
any right to do or forbear, which is not comprehend- 
ed by avy other specified right whatever.” Austin’s 
Juris., Vol. 2, 817 (8rd Ed.) 

Political liberty, ‘“‘the security with which, from the 
constitution, and from the established government, 
the subjects enjey civil liberty.” Minor’s Institutes, 
Vol. 1, 52. 

Cicero defines natural liberty as “‘the power of liv- 
ing as thou willst.” 

‘Liberty is the power a man has to do or forbear 
doing any particular action, according as its doing or 
forbearance has the actual preference in the mind.” 
Locke, Human Understanding, II,XXI, 15. 

‘“‘The natural liberty of man is to be free from any 
superior power on earth, and not to be under the will 
or legislative authority of man, but to have only the 
law of nature for his rule.”?” Locke, Government, II, 
IV, 22. 

‘Natural liberty is the right to dispose of one’s per- 
son and property as one pleases, so as it be not to the 
injury of another person, nor contrary to the law of 
nature.” Miypor’s Institutes, Vol. 4, 2. 

‘‘Natural liberty is the individual’s right of not be- 
ing obliged by any judgment or will with which his 
own judgment and will do not coincide. But, svien- 
tifically defined in jurisprudence, liberty is freedom 
of action, controlled only by laws tending to promote 
the greatest happiness of the greatest number.”’ He- 
ron on Juris., 71. 

“By ‘public liberty’ is meant freedom of discussion, 
freedom of action, including absolute personal lib- 
erty, #free press, and a representative government.” 
Heron on Juris., 138. “Liberty depends upon the 
structure of the government, the administration of 
justice, and the inteliigence of the people. It has lit- 
tle te do with wealth, or poverty, or soil, or climate.” 
Heron’s Juris., 27. 

“The phrase, ‘public liberty’ means not the license 
of the many coupled with the degradation of a few, 
but the liberty of every one, including the meanest 
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6. Civil Liberty—Political Liherty.— While 
no ideas or definitions are more distinguish- 
able than those of civil and political liberty, 
yet they are generally confounded. Political 
liberty may be defined as that state in which 
the individual enjoys civil liberty with secu- 
rity, a security, as the experience of history 
shows, only to be attained by the force of 
public opinion. ‘Political liberty,’’ 
Judge Cooley, ‘‘may be defined as consisting 
in an effectual participation of the people in 
the making of the laws.’’**® Civil liberty, 
probably more than the rest, has engaged the 
attention of mankind, and particularly of the 
people of England and of this country. Civil 
liberty, which is nothing more than the im- 
partial administration of equal and expedient 
laws, the English speaking people have long 
enjoyed nearly to as great an extent as can be 
expected under any human establishment. 
Blackstone defines civil liberty to be ‘‘that of 
a member of scciety, and is no other than 
natural liberty so far restrained by human 
laws (and no farther) as is necessary and ex- 
pedient for the general advantage of the pub- 
lic. Hence, we may collect that the law, 
which restrains a man from doing mischief to 
his fellow citizens, though it diminishes the 
natural, increases the civil liberty of man- 
kind, but that every wanton and causeless re- 
straint of the will of the subject, whether 


and the humblest, to the full extent that is compat 
ible with the general liberty ofall the rest. The only 
limitations upon the enjoyment of liberty are applic- 
able in cases where it is established by a public judi- 
cial investigation that it has already been abused.” 
Amos’ Systematic View of the Science of Juris., 513, 
514. 

‘Natural liberty is the right which nature gives to 
all mankind of disposing of their persons and prop- 
erty after the manner they judge most consonant to 
their happiness, on condition of their acting within 
the limits of the law of nature, and so as not to inter- 
fere with an equal exercise of the same rights by other 
men.” Burlamaqui, Politic Law, ch. 3, sec. 15. 

“Liberty of social man consists in the protection of 
unrestrained action in as high a degree as the same 
claim of protection of each individual admits of, or in 
the most efficient protection of his rights, claims, in- 
terests, as a man or citizen, or of his humanity mani- 
fested asa social being.’”? Liber, Civil Liberty and 
Self-Government. 

The French notion of liberty is political equality; 
the English notion is personal independence. ‘W. R. 
Greg’s Mise. Essays, 2nd series, 89. 

89 Cooley, Prin. Const. Law, 247. ‘Political liberty 
may be defined to be the security in which, from the 
constitution, form and nature of the established gov- 
ernment, the citizens enjoy civil liberty.” Barbour, 
Rights of Persons and Property, Vol. 1, 110. See Bl. 
Com. 6, 125. 


Says - 





practiced by a monarch, a nobility or a popu- 
lar assembly, is a degree of tyranny; nay, 
that even laws themselves, whether made with 
or without our consent, if they regalate and 
constrain our conduct in matters of mere ia- 
difference, without any good end in view, are 
regulations destructive of liberty.’’4° As 
used in the constitutions of both state and 
nation, the term ‘‘liberty’’ is not dwarfed into 
a mere freedom from physical restraint of the 
person of the citizen as by incarceration. So 
narrow a meaning would take from the term 
its force and strength to perform the offices 
which no other provision of the constitution 
could perform. Not only does the term in- 
clude exemption or immunity from unlawful 
imprisonment or detention of the body and 
the right of locomotion, ‘! but it also embraces 
the right to acquire, hold and convey prop- 
erty, and to make contracts and to labor in 
any lawful calling for the purpose of earning 
a living.*? 


401 Bl. Com. 125, 126. Judge Sharswood, in his edi- 
tion of Blackstone’s Commentaries, defines civil lib- 
erty, “‘the great end of all human soziety and govern- 
ment,” to be “‘that:tate in which each individual bas 
the power to pursue his own happiness, according to 
his own views of his interests and the dictates of his 
conscience unrestrained, except by equi, just, and 
impartial laws. Laws are, therefore, the just and 
necessary limits of natural liberty.”? 1 Bl. Com. 127, 
note 8. See People v. Berberrich, 20 Barb. 231. 

41 Blackstone defines personal liberty as follows: 
‘Next to personal security, the law of England re- 
gards, asserts and preserves the personal liberty of 
individuals. This personal liberty consists in the 
power of locomotion, or changing situation, or mov- 
ing one’s person to whatsoever place one’s own in- 
clination may direct, without imprisonment or re- 
straint, unless by due course of law.” 1 Bl. Com. 134. 
‘Personal liberty, which is guaranteed to every citi- 
zen under our constitution and laws, consists of the 
right of locomotion, to go where one pleases, and 
when, and do that which may lead to one’s business 
or pleasure, only so far restrained as the rights of 
others may make it necessary for the welfare of all 
other citizens.”’ Pinkerton v. Verberg, 78 Mich. 584, 
See also St. Louis v. Roche, 128 Mo. 541; State v. Aus- 
tin, 114 N. Car. 863. 

42 “Liberty,” says Mr. Webster, ‘‘is the creature of 
law, essentially different from that authorized licen- 
tiousness that trespasses on right. It is a legal and 
a refined idea, the offspring of high civilization, which 
the savage never understood and never can under- 
stand. Liberty exists in proportion to wholesome 
restraint; the more restraint on others to keep off 
from us, the more liberty we have. Itis error to sup- 
pose that liberty consists in paucity of laws. If one 
warts few laws, let him goto Turkey. The Turk en- 
joysthat blessing. The working of our complex sys- 
tem, full of checks and restraints on legislative, exec- 
utive, and judicial power, is favorable to liberty and 
justice. Those checks and restraints are sod many 
safeguards set around individual rights and inter- 
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The term is defined by the Supreme Court 
of West Virginia thus: ‘“The word ‘liberty,’ 
as here used, does not mean simply exemp- 
tion from bodily imprisoument, but liberty 
and freedom to engage in lawful business, to 
make lawful contracts-therein, to the end of 
earning a livelihood for self and family, and 
of acquiring and enjoying property and of 
obtaining happiness. The right to contract 
and be contracted with is indispensable to 
these indispensable objects. _ Elsewhere this 
great right is recognized in the constitution 
by the provision that contracts made in its 
exercise shall not be impaired. It is a priv- 
ilege essential to earn bread and secure hap- 
piness. Vain would be the pursuit of happi- 
ness if the right of contract necessary to 
secure the bread of life and raiment and 
home be taken away. Scarcely any of the 
great cardinal rights are more universally 
recognized and vindicated under our system, 
indeed, under all civilized governments, than 
this right of contract. A man must have the 
right to exercise his skill and talents and dis- 
pose of and use his labor and property in 
lawful pursuits as to him shall seem proper. 
The property right may be violated by pro- 
hibiting its full use to the citizen as effect- 
ually as by taking it from him, his ownership 
being thus damaged.’ *® 

The Supreme Court of New York, speaking 
through Judge Peckham, says: ‘‘The term 
liberty, as used in the constitution, is not 
dwarfed into mere freedom from physical re- 
straint of the person of the citizen, as by in- 
carceration, but is deemed to embrace the 
right of man to be free in the enjoyment of 
his faculties with which he has been endowed 
by his creator, subject only to such re- 
straints as are necessary for the common 
welfare. Liberty, in its broad sense, as un- 
derstood in this country, means the right, not 
only of freedom from servitude, imprison- 
ment or restraint, but the right of one to use 
his faculties in all lawful ways, to live and 
work where he will, to earn his livelihood in 
any lawful calling, and to pursue any lawful 
trade or avocation.’? 44 The Supreme Court 
ests. That man is free who is protected from injury.” 
Webster’s Works, Vol. 2, p. 393. 

43 Per Brannon, J., in State v. Peel Splint Coal Co., 
36 W. Va. 802, 856. See State v. Goodwill, 33 W. Va. 
179, 10 S. E. Rep. 285, 6 L. R. A. 621, for definition of 
liberty. 


44 People v. Gillson, 109 N. Y. 389, 398. See also Jn 
re Jacobs, 98 N. Y. 98. 





of the United States defines liberty, in the 
case of Allgeyer v. Louisiana,‘® in almost 
exactly the same words as the New York 
court.4® Many other judicial opinions have 
been rendered by both state and federal. 
courts in which the term liberty has been de- 
fined or explained. ‘These cases are given in 
the notes for the convenience of those who 
may wish to consult them. ‘7 

The extracts which are given of judicial 
opinions are sufficient to show that the word 
‘‘liberty’’ is, under the rulings of the courts, 
a comprehensive term. Indeed, the lack of 
this comprehensiveness would cripple or de- 
stroy the efficacy of what was evidently de- 
signed to cover and protect important funda- 
mental rights and privileges. For this rea- 
son the word has received a liberal construc- 
tion at the hands of the courts, in order that 
its object should be fully attained. It results, 
therefore, or it may be said that certain 
spheres of liberty are withdrawn from legisla- 
tive control in the sense that particular pur- 
suits or activities cannot, in themselves, be 


4 165 U.S. 578, 589. The opinions were written in 
each case by Justice Peckham, who was elevated from 
the New York Court to the United States Court. See 
also Williams v. Fears, 179 U. S. 270, 274; Holden v. 
Hardy, 169 U. S. 366. 

46 See also Butchers’ Union Co. v. Crescent City 
Co,, 111 U. 8. 757; People v. Warden, 157 N. Y. 116, 43 
L. R. A. 264. 

47 Williams v. Fears, 179 U. 8S. 270; Crowley v. 
Christensen, 137 U. S. 89; State v. Dalton (R. I.),46 Atl. 
Rep. 234; In re Jacobs, 98 N. Y. 98; Live Stock 
Assn. v. Crescent City Co., 1 Abb. 388; Slaughter 
House Cases, 16 Wall. 36; Bertholf v. O’Reilly, 74 N. 
Y. 509; People v. Marx, 99 N. Y. 377; People v. Budd, 
117 N. Y. 1; Ritchie v. People, 155 Ill. 98; Leep v. St. 
Louis, ete., R. R. Co., 58 Ark. 407, 23 L. R. A. 264; 
State v. Julow, 129 Mo. 163; Jn re House Bill, 21 Colo. 
27, 39 Pac. Rep. 431; Frorrer v. People, 141 Ill. 171, 31 
N. E. Rep. 395; Braceville Coal Co. v. People, 147 Ill. 
66, 35 N, E. Rep. 62; State v. Goodwill, 33 W. Va. 179, 
10S. E. Rep. 285, 25 Am. St. Rep. 863,6 L. R. A. 621; 
State v. Loomis, 115 Mo. 307; Hooper v. California, 
155 U. S. 648, 662; Helena v. Dwyer, 64 Ark. 424, 39 
L. R. A. 266; Hx parte Jentzsch, 112 Cal. 408; State 
Norton, 5 Ohio N. P. R. 188; Booth v. People, 186 Ill. 
43; Commonwealth v. Isenberg, 8 Kulp, 116; State v. 
Scougal, 3 S. Dak. 55; Bailey v. People, 190 Ill. 28, 54 
L. R. A. 838; People vy. Rosenberg, 1388 N. Y. 410; 
Buffalo v. Baking Co., 39 N. Y. (App. Div.) 484; 
Palmer v. Tingle, 55 Ohio St. 423; State v. Bateman, 
7 Ohio N. P. R. 487; Commonwealth v. Brown, 6 
Pa. Dist. Rep. 773, 8 Pa. Sup. Ct. Rep. 339; Munn 
y. Illinois, 94 U. S. 142; Powell v. Penn., 127%. 8. 
692; Helenav. Dwyer, 64 Ark. 424; Ruhstrat v. Peo- 
ple, 185 Ill. 188; Kuhn v. Common Council, 70 Mich. 
537; In re Marshall, 102 Fed. Rep. 324; In re Morgan, 
26 Colo. 420; Johnson v. Goodyear, 59 Pac. Rep. 304; 
State v. Krentzberg, 114 Wis. 530; Hare’s American 
Const. Law, Vol. 2, p. 777. 
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regarded as specially injurious or dangerous 
to the public. For example, freedom of reli- 
gion, of speech and of press, of assembly, 
occupation, contract and association, are not 
only under the special protection of constitu- 
tional provisions, but those provisions are, as 
a rule, enforced in a spirit which shows the 
courts to be fully alive to their sacredness 
and high importance in our constitutional 
system. It is conceded, however, that lib- 
erty must in behalf of the public welfare, to 
some extent, be subject to reasonable re- 
straints or regulations.‘® To say that the 
police power must under all circumstances 
respect liberty, is to mistake the office and 
purpose of law. Wholesome restraint upon 
or regulation of the enjoyment of our liber- 
ties is necessary to punish or forbid the ex- 
cess or abuse of these rights to the injury of 
the public. Liberty is something very differ- 
ent from mere license. The state has the un- 
doubted right to prescribe regulations for the 
public health, safety and welfare, and to 
enact laws for the regulation of the conduct 
of citizen with citizen. And individual rights 
must be exercised in accordance with these 
laws or regulations. Such laws or regula- 
tions, however, do not so much restrict the 
citizen’s liberty as they define it. The exist- 
ence of the state depends upon its guaranty 
of undisturbed enjoyment of individual rights. 
And the government must protect the public 
health, safety and morals against the aggres- 
sion of individuals. Thus the freedom of all 
is limited by proper police regulations. It is 
necessary in civilized society that each person 
should respect the rights of others. When 
his acts or conduct would lead him into col- 
lision with others in the exercise of equal 
rights, then his liberty must necessarily stop. 
At this point he must submit to be governed 
by the maxim, sic utere tuo ut alienum non 
laedas. This rule is a lawful limitation upon 

48 The restrictionsupon our personal liberties, al- 
lowed under the constitutional limitations, are either 
of a public or private nature. In consequence of 
the mental and physical dissabilities of certain classes 
of persons in the various relations of life, their lib- 
erty is more or less subjected to restraint for their 
own good. The restraint is of a private nature, im- 
pose@ with the sanction of law by private persons 
occupying some close relation to the person whose 
liberty is restrained. Restraints of a public nature 
concern themselves with such things as the control 
of dangerous classes; the prevention and punishment 
of crime; the punishment of contempt of court or 


legislative bodies, and enforcing public duties, and 
the like. See Cooley, Cost. Lim. 339 (3d Ed.). 





his liberty, for without it liberty could not 
exist. Otherwise freedom would be the pre- 
rogative of the strong and the weak would be 
in little better condition than the slave. But 
it is an unwritten law of this country that the 
exercise of the police power and the imposi- 
tion of restrictions and burdens upon persons 
and property should be jealously watched 
and scrutinized. ‘‘When we consider the 
nature and theory of our institutions of gov- 
ernment, the principles upon which they are 
supposed to rest, and review the history of 
their development, we are constrained to con- 
clude that they do not mean to leave room for 
the play and action of purely personal and 
arbitrary power. Sovereignty itself is, of 
course, not subject to law, for it is the author 
and source of law. But in our system, while 
sovereign powers are delegated to the agen- 
cies of government, sovereignty itself remains 
with the people, by whom and for whom all 
government exists and acts. And the law is 
the definition and limitation of power. It is, 
indeed, quite true that there must always be 
lodged somewhere and in some person or 
body the authority of final decision, and in 
many cases of mere administration the re- 
sponsibility is purely political, no appeal 
lying except to the ultimate tribunal of the 
public judgment, exercised either in the pres- 
sure of public opinion or by means of the 
suffrage. But the fundamental rights to life, 
liberty and the pursuit of happiness, consid- 
ered as individual possessions, are secured by 
those maxims of constitutional law which are 
the monuments showing the victorious prog- 
ress of the race in securing to men the bless- 
ings of civilization under the reign of just and 
equal laws, so that, in the famous language 
of the Massachusetts bill of rights, the gov- 
ernment of the commonwealth ‘may be a gov- 
ernment of laws and not of men.’ For the 
very idea that one man may be compelled to 
hold his life, or the means of living, or any 
material right essential to the enjoyment of 
life at the mere will of another, seems to be 
intolerable in any country where freedom 
prevails as being the essence of slavery 
itself.’’ *9 

The police power is not only subservient to 
the plain and specific provisions of the consti- 
tution, but those general clauses — those 


49 Per Justice Matthews, in Yick Wo v. Hopkins, 
118 U. S. 356, 369, 370. See People v. Turner, 55 Ill. 
280,10 Am. Law Reg. (N.S.) 372. 
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‘‘slittering generalities’’—like the ‘‘inaliena- 
ble right of life, liberty and property,’’ may 
be appealed to as limitations upon an arbi- 
trary or unreasonable exercise of such power. 
It has been held that laws which restrict the 
liberty of citizens unnecessarily and in such 
manner as not to violate any specific provis- 
ion of the constitution, may be held invalid 
because they infringe upon the natural right 
to liberty. ‘‘There is living power enough,”’ 
it has been said, ‘‘in those abstractions of the 
state constitutions, which have heretofore 
been regarded as mere ‘glittering generali- 
ties,’ to enable the courts to enforce them 
against the enactments of the legislature, and 
thus declare that all men are not only created 
free and equal, but remain se, and may enjoy 
life and pursue happiness in their own way, 
provided they do not interfere with the free- 
dom of other men in the pursuit of the same 
objects.’’ °° 

Under the interpretation given to the con- 
stitutional guaranty of liberty it may be said 
to embrace all or nearly all of the essential 
rights of the citizen. And when we include 
with it the constitutional protection of life 
and property and the provision guarantee- 
ing equality before the law, the American 
citizen has just reason to be proud of the 
status which his citizenship confers upon him. 

Los Angeles, Cal. O. H. Myrick. 

59 Judge Redfield’s Annotation to People v. Turner, 
55 Ill. 280, 10 Am. Law Reg.(N. S.) 372. See Cooley, 
Prin. Const. Law, 218; Loan Assn. v. Topeka, 20 


Wall. 655; State v. Lindell Hotel Co., 9 Mo. App. 
458; State v. Addington, 12 Mo. App. 214. 








INSOLVENCY —OF ITSELF NEVER SUFFI- 
CIENT GROUND FOR INJUNCTION. 


GODWIN v. PHIFER. 


Supreme Court of Florida, June 11, 1906. 


It is incumbent upon a complainant to allege in his 
bill every fact, clearly and definitely, that is necessary 
to entitle him to relief; and if he omits essential facts 
therefrom, or states such facts therein as show that he 
is not entitled to relief in a court of equity, he must 
suffer the consequences of his so doing. This prin- 
ciple applies to all bills in equity, but is especially 
applicable to bills seeking an injunction; the rule 
being that the title or interest of the complainant and 
the facts upon which he predicates his prayer for 
such relief must be stated positively, with clearness 
and certainty. The bill must state facts, and not opin- 
ions or legal conclusions. 

An affidavit to or an allegation in a bill for 
an injunction, asserting simply the legal conclu- 
sion that notice to the defendant of the application 
of injunction will accelerate the injury appre- 





hended, is not a sufficient excuse and furnishes no 
reason for dispensing with notice. To justify the 
granting of an injunction ex parte and without no- 
tice, the allegations of the sworn bill or accompany- 
ing affidavit must state facts showing how and why 
the giving 0: notice will accelerate or precipitate the 
injury complained of, from which the court can de- 
termine for itself whether the giving of notice will or 
is likely to so result, and such facts must make it 
manifest to the court that the giving of notice of the 
application will or is likely to have such result. 

Not only must the allegations in the bill for an in- 
junction be clear, direct and positive, but, they must 
be verified by an aflidavit, which must also be direct 
and positive, and where any of the material allega- 
tions in the bill are stated upon information, there 
should be annexed to the bill the additional affidavit 
of the person from whom the information is derived, 
verifying the truth of the information thus given. 

The insolvency of a debtor is never a suflicient rea- 
son of itself for the exercise of the extraordinary 
power of the court by way of injunction. There must 
be some other equitable ground combined with 
insolvency. 

The failure of a purchaser of timber to pay the bal- 
ance of the purchase money therefor at the time stip- 
ulated in the contract does not of itself furnish suffi- 
cient ground for a cancellation of the contract by a 
court of equity. 

The writ of injunction is an extraordinary, not an 
ordinary, everyday writ, and it skould never be 
granted lightly but cautiously and sparingly, and no- 
tice should always be required to be given in accord- 
ance with equity rule 46, unless the provisions 
therein for dispensing with notice have been strictly 
followed. The writ of injunction is a highly benefi- 
cial writ, but great care should be exercised in award- 
ing it, lest it be turned into an instrument of oppres- 
sion and injury. 


On the 25th day of September, 1905, the appel- 
lees filed their bill in chancery, in the circuit 
court in and for Alachua county against the ap- 
pellants, alleging therein, in substance, that on 
the 23d day of May, 1904, H. L. Phifer and J. A. 
Phifer, two of the appellees, and J. W. Phifer, 
since deceased, made and entered into a certain 
contract with J. J. Godwin, since deceased, a 
copy of which contract is attached to the bill as 
an exhibit and made a part thereof, and which is 
as follows: 

“State of Florida, Alachua County. 

This contract, made and entered into by and 
between J. W. Phifer, H. L. Phifer and J. A. 
Phifer, of the county and state aforesaid, parties 
of the first part, and J. J. Godwin, of the county 
of Alachua and state of Florida, party of the sec- 
ond part, witnesseth: That the said parties of 
the first part, for and in consideration of the sum 
of thirty-five cents per tree for each sound pine 
tree measuring fourteen inches and upward min- 
imum diameter measure at the top of the stump 
two feet above the ground, to be paid, as herein- 
after provided, have bargained, sold, granted and 
conveyed, and by these presents do bargain, sell, 
convey and grant unto the said party of the sec- 
ond part, and to his heirs and assigns, all the 
pine timber over fourteen inches minimum diam- 
eter measure at the top of the stump two feet 








384 


CENTRAL LAW JOURNAL. 


No. 20 








above the ground, situate and being upon the fol- 
owing described lands lying and being in the 
county of Alachua and state of Florida, and more 
particularly described as follows, to-wit: The 
west half of the northwest quarter and the west 
half of the southwest quarter, section 5, township 
10 south, rang? 22 east; also lots one and two, 
section 6, township 10 south, range 22 east; also 
the west half of the southwest quarter of section 
4, township 10 south, range 22 east, and all frac- 
tional section 31, township 9 south, range 22 east, 
that lies within the Arredondo grant—and other 
lands of J. W. Phifer, containing in all about nine 
hundred and seventy-seven acres. 

And it is hereby agreed that the party of the 
second part, his heirs or assigns, shall have full 
right of ingress and egress in and upon the said 
land for the term and space of two years from 
July 1, A. D., 1904, for the purpose of cutting and 
removing the said timber; and itis hereby further 
agreed that the said timber shall be cut off each 
forty-acre tract before proceeding to cut timber 
off the other lands, except that the party of the 
second part may cut a few trees at the time to 
fill special orders from any parts of the land herein 
described. 

And it is further agreed that the sums of money 
to become due-upon this contract shall become 
due and payable as follows, to-wit: Tbe sum of 
$500 to be paid cash, the receipt whereof is here- 
by acknowledged by the parties of the first part 
herein, and the further sums to become due hereon 
shall be paid as fast as the timber is cut from the 
said lands; the same to be inspected and adjusted 
between the parties hereto monthly at the option 
of the parties of the first part, and the full sum 
and amount to become due upon this contract to 
be paid on or before the first day of July, A. D. 
1905. 

The covenants herein contained shall bind the 
parties hereto mutually. 

In witness whereof, the parties hereto have 
hereunto set their hands and affixed their seals on 
this 23d day of May, A. D. 1904. 


J. W. Phifer. [Seal.] 
H. L. Phifer. [Seal.] 
J. A. Phifer. [eeal.] 
J.J. Godwin. [Seal.] 


Signed, sealed and delivered in presence of us 
as witnesses. J. G. Kellum, 
J. M. Rivers.” 
The bill further alleges the death of J. W. 
Phifer and that the appellees are his only heirs at 
law, there having been no administrator ap- 
pointed, because there were no debts against his 
estate; that J. J. Godwin went upon the lands 
and cut a large amount of timber therefrom and 
made certain payments on the timber, aggregat- 
ing, iacluding the $500 cash payment, the sum of 
$1,201.75; that on the 27th day of July, 1905, J. 
J. Godwin died, and Minnie F. Godwin was duly 
appointed administratrix of his estate; that after 
the appointment of the administratrix the appel- 
ees and the attorney for the administratrix en- 





gaged two men to count the balance of the timber 
then growing and standing upon the lands and 
estimate the value thereof, showing balance due 
on the contract, which was found from the esti- 
mates of the appraisers to be $1,159, which 
amount the administratrix, through her attorney. 
promised to settle at once; that subsequently the 
administratrix effected a sale of the properties of 
the estate of J. J. Godwin, deceased, and at- 
tempted to sell the timber contract at public out- 
ery to J. A. Maultsby and N. A. Mathews, two 
of the appellants; that the administratrix refuses 
to pay for the timber or any part thereof in ac- 
cordance with the terms of the contract; that 
Maultsby and Mathews, claiming the timber by 
virtue of the sale of the administratrix, have de- 
clared their determination to go upon the lands 
and cut and fell the timber, claiming to have paid 
the administratrix therefor and refusing to pay 
the appellees; that the appellees have notified 
Maulisby and Mathews not to go upon the lands 
or to cut any timber therefrom, but they have in- 
formed the appellees that they intended going 
upon the lands and would begin the cutting of 
the timber on the 25th day of September, 1905; 
that the Jands are wild and unimproved, and 
chiefly valuable for the timber growing thereon; 
that the appellees are the owners of the fee-simple 
title to the land and of the timber growing 
thereon; that the contract. has been forfcited by 
reason of the failure to make the payment on the 
Ist day of July, 1905, in accordance with the 
terms thereof, and that Maultsby and Mathews 
have no right to go upon and cut timber from the 
lands, for the reason that they did not acquire 
any rights by their purchase from the adminis- 
tratrix—the estate of J. J. Godwin, deceased, 
having no rights in the property at the time the 
sale was made because of the forfeiture of the 
contract; that the contract does not contain any 
forfeiture clause; that if Maultsby and Mathews 
should go upon the lands and cut the timber 
therefrom the appellees would be without any 
remedy, as they ‘‘are informed, believe, allege 
and charge”’ that the estate of J. J. Gudwin, de- 
ceased, is insolvent, and that Maultsby and 
Mathews claim to have paid the estate of J. J. 
Godwin, deceased, the purchase price for the tim- 
ber, and deny that the appellees are entitled to 
recover anything from them therefor; ‘‘that an 
injunction is necessary to prevent said trespass, 
and the giving of notice would greatly accelerate 
the injury and defeat the purpose of the writ.”’ 

The bill prays for a temporary injunction at 
once, without notice, against Maultsby and 
Mathews: for an account *‘as to the truth of the 
allegations of this bill’’ and as to any timber that 
may be cut or removed from the lands prior to 
the granting of the injunction; for a cancellation 
of the contract; for the payment to the appellees 
by Maultsby and Mathews for any timber they 
may have cut from the lands prior to the issuing 
of the injunction; for a perpetual injunction, and 
for general relief. 
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The bill was sworn to by H. L. Phifer, one of 
the appellees. 

On the 26th day of September, 1905, an order 
for a temporary injunction was made by the court 
against Maultsby and Mathews, without notice, 
as prayed for in the bill. 

On the 9th day of October, 1905, J. A. Maultsby 
and N. A. Mathews, two of the appellants, filed 
their answer, and on the 11th day of said month 
Minnie F. Godwin, as administratrix of the estate 
of J. J. Godwin, deceased, the other appellant, 
filed her answer; both answers being under oath, 
and the oath thereto not having been waived in 
the bill. We deem it unnecessary to set forth the 
averments in the answers, even in substance. It 
is sufficient to state that they were responsive to 
the bill, direct and positive, and denied the ma- 
terial allegations thereof upon which the appel- 
lees based their claim to the relief sought. Each 
contained the usual general denial found in an- 
swers in chancery, and the answer of Minnie F. 
Godwin, as administratrix, incorporated a de- 


. murrer therein. 


On the 12th day of October, 1905, the appel- 


lants filed a motion for a dissolution of the tem- 


yorary injunction granted by the court, upon the 
bill and answers, which motion came on fora 
hearing on the 2d day of November, 1905, the ap- 
pellees having filed certain affidavits, when the 
court made an order denying the motion. 

On the 6th day of November, 1905, the appellee 
set the cause down for hearing upon the bill and 
answers. 

On the Sth day of January, 1906, the court ren- 
dered a final decree therein, which is as follows: 

‘This cause coming on to be further heard, and 
it appearing to the court that the complainants 
have set this cause down for final hearing upon 


the bill and answers of the defendants, respect- ; 


ively, and the same having been duly argued and 
submitted by the counsel for the respective par- 
ties hereto, and the court being advised in the 
premises, thereupon, upon consideration hereof, 
it is ordered, adjudged and decreed that the 
equities are with the complainants, and that the 
complainarts are entitled to the relief prayed for; 
and further, that the temporary injunction here- 
tofore issued in this case against J. A. Maultsby 
and N. A. Mathews, therein and thereby restrain- 
ing and enjoining them, their agents and sery- 
auts, from going upon the lands described in 
complainants’ bill, or any part thereof, and 
further cutting any of the timber thereon or dis- 
turbing the possession of the said property in any 
way whatsoever, be, and the same is, herein and 
hereby made perpetual. 

‘Second. That the contract made on the 23d 
day of May, 1904, between J. W. Phifer, H. L. 
Phifer and J. A. Phifer, on the one part, and J. 
J. Godwin on the other part, and which is at- 
tached to complainants’ bill of complaint herein, 
be, and the same is, herein and hereby canceled 
and annulled, and that the complainants do, 
within 10 days from this date, pay to the defend- 





ant, Minnie F. Godwin, as administratrix of and 
for the estate of J. J. Godwin, deceased, or do 
pay into the registry of the court, for the use and 
benefit of the said defendant, the excess of value 
of the timber already cut off of the said lands, 

to-wit, the sum of $57. : 

“It is further ordered, adjudged and decreed 
that the defendants do pay the costs of this pro- 
ceeding, to be taxed up by the clerk of this court, 
and_that execution do issue therefor upon the ap- 
plication of the complainants or their solicitor. 

“Done and ordered at chambers, at Starke, 
Florida, on this 8th day of January, A. D. 1906. 

J.T. Wills, Judge.” 

From this decree the appellants have entered 
their appeal to this court, and have assigned four 
errors, based respectively upon the order grant- 
ing the temporary injunction, the order refusing 
to dissolve the same, the rendering of the final 
decree against the appellants, and the refusal to 
sustain the demurrer to the bill incorporated in 
the answer of Minnie F. Godwin, as adminis- 
tratrix. 

SHACKLEFORD, C. J. (after stating the facts): 
It is the settled law in this court that it is incum- 
bent upon a complainant to allege in his bill every 
fact, clearly and definitely, that is necessary to 
entitle him to relief; and if he omits essential 
facts therefrom, or states such facts therein as 
show that he is not entitled to relief in a court of 
equity, he must suffer the consequences of his so 
doing. Durham v. Edwards (Fla.), 38 So. Rep. 
926, and authorities cited therein. This principle 
applies to all bills in equity, but is especially ap- 
plicable to bills seeking an injunction; the rule 
being that the title or interest of the complainant 
and the facts upon which he predicates his prayer 
for such relief must be stated positively, with 
clearness and certainty. In other words, the bill 
must state facts, and not opinions or legal con- 
clusions. There must be something more than 
the opinion of the complainant, however solemnly 
affirmed, to authorize the interposition of the 
court by injunction. Thebaut v. Canova, 11 Fla. 
143, text 167; P. & G. and A. & G. C. R. R. Co. 
v. Spratt, 12 Fla. 26, text 100,91 Am. Dee. 747; 
Garnett v. J., St. A. & H. R. R. R. Co., 20 Fla. 
889, text 901; Shivery v. Streeper, 24 Fla. 103, 3 
So. Rep. 865; State v. Black River P. Co.,27 Fla. 
276, text 326, 9 So. Rep. 205; Louisville & Nash- 
ville R. R. Co. v. Gibson, 43 Fla. 315, 31 So. Rep. 
230. This is required for two reasons: First. 
Because courts are reluctant to interfere with the 
free use and enjoyment of property by an owner 
or occupant, and will only interfere where it is 
clearly made to appear that the use and enjoy- 
ment are injurious to the rights of others. The- 
baut v. Canova, 11 Fla. 143, text 170; Randall v. 
Jacksonville St. R. R. Co., 19 Fla. 409, text 426; 
Shivery v. Streeper, 24 Fla. 103, 3 So. Rep. 865. 
Second. Because, on an application for an in- 
junction, the court may go into the merits as dis- 
closed by the bill and which are intrinsic and de- 
pendent upon its express allegations and charges, 
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but cannot grant relief except upon the matters 
eharged in the bill. City of Apalachicola v. Apa- 
lachicola Land Co., 9 Fla. 340, 79 Am. Dec. 284; 
P. & G. and A. & G.C.R.R. Co. v. Spratt, 12 
_ Fla. 26, text 114, 91 Am. Dec. 747; McKinney v. 
County Commissioners of Bradford Co., 26 Fla. 
267, 4 So. Rep. 855. It is also true, when an ap- 
plication is made to the court for a temporary in- 
junction or restraining order, without notice to 
the defendants, that the allegations in the bill 
should be even more carefully scanned and con- 
sidered than when the defendants have been 
served with notice and have the opportunity of 
resisting the application. In other words, before 
granting a temporary injunction or restraining 
order without notice, the court should be satisfied 
that a clear case is made by the bill therefor, and 
also that it has been clearly made to appear that 
it is ‘ta case of urgent necessity, or one in which 
irreparable mischief will be produced if the aid 
of the court is denied.’’ Thebaut v. Canova, 11 
Fla. 143, text 168; Swepson v. Call, 13 Fla. 337, 
text 359; Lewton v. Hower, 18 Fla. 872. Also see 
Allen v. Hawley, 6 Fla. 142, 63 Am. Dee. 198. It 
is true that equity rule 46 confers upon the judge 
to whom the application is presented the discre- 
tion and power to ‘‘grant instanter an order re- 
straining the party complained of until the hear- 
ing or the further order of the court or judge;”’ 
but this should not be done ‘unless it is manifest 
to such judge, from the sworn allegations in the 
bill or the affidavit of the complainant or otber 
competent person, that the injury apprehended 
will be done if an immediate relief is not 
afforded.’’ An affidavit to or an allegation in the 
bill asserting simply the legal conclusion that 
‘‘notize to the defendant of the application for in- 
junction will accelerate the injury apprehended” 
is not a sufficient excuse, and furnishes no reason 
for dispensing with notice. Richardson v. Kit- 
tlewell, 45 Fla. 551, 33 So. Rep. 984. To justify 
the granting of an injunction ex parte and without 
notice the allegations of the sworn bill or accom- 
panying affidavit must state facts showing how 
and why the giving of notice will accelerate or 
precipitate the injury complained of from which 
the court can determine for itself whether the 
giving of notice will, or is likely to, so result, and 
such facts must make it manifest to the court that 
the giving of notice of the application will, or is 
likely to, have such result. In addition we might 
state that if notice were given to the defendant of 


the time and place of the application, he weuld. 


have an opportunity of interposing his defense 
thereto by appropriate pleadings, both complain- 
ant and defendant would have the right to intro- 
duce evidence, and the court would then be in a 
position to consider the merits of the case as pre- 
sented by the entire record. P. & G. and A. &G. 
C. R. R. Co. v. Spratt, 12 Fla. 26, text 114, 91 Am. 
Dec. 747; Section 1466, Rev. St. 1892; Sullivan v. 
Moreno, 19 Fla. 200; Fuller v. Cason, 26 Fla. 476, 
7 So. Rep. 870; Campbell v. White, 39 Fla. 745, 
23 So. Rep. 555. 





It is also the settled law here that not only 
must the allegations in the bill for an injunction 
be clear, direct and positive, but that they must 
be verified by an affidavit, which also must be di- 
rect and positive; and where any of the material 
allegations in the bill are stated upon information, 
there should be annexed to the bill the additional 
affidavit of the person from whom the informa- 
tion is derived, verifying the truth of the infor- 
mation thus given. Bowes v. Hoeg, 15 Fla. 403; 
Ballard v. Eckman, 20 Fla. 661; Ruge v. Apa- 
lachicola Oyster, C. & F. Co., 25 Fla. 656, 6 So. 
Rep. 489; Doke v. Peek, 45 Fla. 244, 34 So. Rep 
896. 

It is further true that a court of equity cannot 
grant relief when the complainant’s own showing 
in his bill demonstrates a want of equity in his 
prayer, and that where there is no equity in the 
bill the application for an injunction should be 
refused. Wordehoff v. Evers, 18 Fla. 339; Sauls 
v. Freeman, 24 Fla. 209, 4 So. Rep. 525, 12 Am. 
St. Rep. 190; McKinney v. County Commissioners 
of Bradford Co., 26 Fla. 267, 4 So. Rep. 855; Town 
of Orange City v. Thayer, 45 Fla. 502, 34So. Rep. 
573. 

The insolvency of the debtor is never a sufli- 
cient reason of itself for the exercise of the ex- 
traordinary power of the court by way of injunc- 
tion. There must be some other equitable ground 
combined with insolvency. P. & G. and A. & G. 
C. R. R. Co. v. Spratt, 12 Fla. 26,91 Am. Dee. 
747. This principle has been directly applied to 
bills seeking to enjoin trespasses on timbered 
lands under section 1469 of the Revised Statutes 
of 1892. See Carney v. Hadley, 32 Fla. 344, 14 
So. Rep. 4, 22 L. R. A. 233, 37 Am. St. Rep. 101; 
Doke vy. Peek, 45 Fla. 244, 34 So. Rep. 896. In 
addition to the above cited cases, see Reddick v. 


*Meffert, 32 Fla. 409, 13 So. Rep. 894; Woodford 


v. Alexander, 35 Fla. 333, 17 So. Rep. 658; Wig- 
gins v. Williams, 36 Fla. 637,18 So. Rep. 859, 30 
L.R. A. 754; Brown v. Solary, 37 Fla. 102,19 So. 
Rep. 161; McMillan v. Wiley, 45 Fla. 487, 33 So. 
Rep. 993, for the construction of section 1469 of 
the Revised Statutes of 1892 and the basis for 
equitable relief thereunder. 

Even if the illegality of the acts alleged in the 
bill in the instant case, which were sought to be 
enjoined, were clearly apparent, in the absence 
of allegations showing some distinct ground of 
equity jurisdiction, an injunction should not have 
been granted. Strickland v. Knight, 47 Fla. 327, 
text 330, 36 So. Rep. 363, text 364. 

It should also be borne in mind that where 
there are contradictory or inconsistent allega- 
tions in a bill, its equity will be tested by the 
weaker, rather than by the stronger, allegations. 
Durham y. Edwards (Fla.), 38 So. Rep. 926; 
Barco v. Doyle (Fla.), 39 So. Rep. 103. 

Of course if the injury apprehended has already 
been consummated, an injunction should not be 
granted, as the object of an injunction is to pre- 
serve and keep things in the same state or con- 
dition, and to restrain an act which, if done, 











well 
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would be contrary to equity and good censcience, 
but it cannot be applied courectively. P. & G. 
and A. & G. C. R. R. Co. v. Spratt, 12 Fla. 26, 91 
Am. Dec. 747; Smith v. Davis, 22 Fla. 405; Mc- 
Kinney v. County Commissioners of Bradford 
County, 26 Fla. 267, 4 So. Rep. 855; Tampa Gas 
Co. v. City of Tampa, 44 Fla. 813, 33 So. Rep. 465. 

‘Testing the bill in the instant case by the prin- 
ciples enunciated, what do we find? It seeks the 
cancellation of the contract made by the Phifers 
to J. J. Godwin, deceased, for the sale of certain 
timber, which contract we have fully set forth, on 
the ground that the same had been forfeited by 
reason of the failure of Godwin to make the pay- 
ment on the Ist day of July, 1905, as specified 
therein. although it alleges that the contract con- 
tains no forfeiture clause, and it is not alleged 
that the time for such payment is of the essence 
of the contract; for a temporary injunction 
against Maultsby and Mathews, on the ground 
that Godwin’s administratrix had effected a sale 
of the properties of the estate and had attempted 
to sell the timber contract at public outery to 
Mauitsby and Mathews, who claimed the timber 
by virtue of such sale, and that they had paid the 
administratrix full price therefor and refused to 
pay the appellees anything therefor, and who 
had notified appellees that they intended going 
upon the lands and beginning the cutting of the 
timber on the 25th day of September, 1905, re- 
straining them from so doing, which might be 
made perpetual; that an account might be taken 
of what was due appellees from the administra- 
trix for balance on timber, of what might be due 


_ appellees from Maultsby and Mathews for timber 


cut by them prior to the granting of the injunc- 
tion; that the administratrix and Maultsby and 
Mathews might be decreed to pay to appellees 
the respective amounts so found to be due; and 
further containing the prayer for general relief. 
The bill also contains an allegation that ‘‘the 
estate of J. J. Godwin, deceased, orators are in- 
formed, believe, allege and charge, is insolvent,”’ 
and a further allegation ‘‘that an injunction is 
necessary to prevent said trespass, and the giving 
of notice would greatly accelerate the injury and 
defeat the purpose of the writ.’’ The only affi- 
davit appended to the bill is that of H. L. Phifer, 
one of the appellees. 

It will be observed that the bill does not allege 
that Maultsby and Mathews purchased the timber 
contract from the Godwin estate cum onere.as to 
the balance of the unpaid purchase price there- 
for, nor does it seek to recover this balance from 
the purchasers, but from the administratrix of 
the Godwin estate, to whom it alleges the pur- 
chasers claim to have paid it. Neither does the 
bill seek to restrain the sale of the timber con- 
tract by the Godwin estate to Maultsby and 
Mathews, but shows that it had already been con- 
summated, alleging, however, that the adminis- 
tratrix had ‘‘no rights in the said property at the 
time of making said sale, the same having been 
forfeited by virtue of the failure to pay for the 





timber in accordance{with said contract.’’ As we 
have already seen, the bill alleges that the ‘‘con- 
tract does not contain any forfeiture clause,’ and 
an inspection of the contract shows the correct- 
ness Of this allegation. 

The ground upon which the cancellation of the 
contract is sought is the failure of Godwin or his 
estate tojpay the balance of the purchase price, 
as stipulated therein. This of itself doesnot fur- 
nish sufficient ground for cancellation. See Har- 
rington v. Rutherford, 38 Fla. 321, 21 So. Rep. 
283. Equity abbors forfeitures and penalties. 16 
Cyc. 75. It is;contended by the appellees that the 
contract is but a mere license; but this contention 
cannot be sustained, and we do not deem it nec- 
essary even to discuss it, as a bare inspection of 
the contract shows the contrary. 

We bave also seen that insolvency alone fur- 
nishes no ground for the interposition of a court 
of equity, but it must be coupled with some other 
equitable ground connected therewith. It will 
also be observed that the insolvency of the God- 
win estate is not alleged positively and directly 
in the bill, but only upon information and belief, 
and the sources of the information with accom- 
panying affidavits are not furnished. It is not 
even intimated in the bill that Maultsby ahd 
Mathews, the purchasers, against whom the in- 
junction was sought, were insolvent. We also 
fail to find any sufficient showing made in the 
bill or affidavit that the threatened injury was 
imminent or that the giving of notice would ac- 
celerate the same, so as to make it manifest to the 
judge that a necessity existed for dispensing with 
notice of the time and place when the motion or 
application for the injunction would be made, as 
is provided by equity rule 46. In other words, 
we are of the opinion that the bill is entirely 
wanting in equity and that the temporary injunec- 
tion should not have been granted, most assuredly 
not in the absence of notice. See Swepson v. 
Call, 13 Fla. 337. 

It should be borne in mind that the writ of in- 
junction is an extraordinary, not an ordinary, 
everyday writ, and it should never be granted © 
lightly, but cautiously and sparingly, and notice 
should always be required to be given, in accord- 
ance with equity rule 46, unless the provisions 
therein for dispensing with notice have been 
strictly followed. J.ike the writ of habeas corpus, 
the writ of injunction is a highly beneficial writ; . 
but great care should be exercised in awarding it, 
lest it be turned into an instrument of oppression 
and injury. See State v. Vasquez (Fla.), 38 So. 
Rep. 830. 

It necessarily follows from what has been said 
that the court also erred in refusing to dissolve 
the injunction upon the coming in of the answers 
and the motion made thereon. As was said in 
Wordehoff v. Evers, 18 Fla. 339, text 340: ‘*There 
can be no question that, if the bill contained no 
grounds for equitable relief, the injunction should 
have been refused in the first instance. This be- 


ing the case, the court should seek the earliest 
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opportunity to right itself. As a question of mere 
practice, it is provided by statute that in all cases 
the court may, on motion and due notice, either 
b fore or after answer filed, dissolve a xy injunc- 
tion that may have been granted.”’ See section 
1467 of Revised Statutes of 1892. But, as we have 
seen, the motion in the instant case was based 
upon the sworn answers of the appellants, one of 
which had a demurrer incorporated therein. It 
is true that at the hearing of the motion, affidavits 
from two of the appellees were produced; but we 
fail to see wherein their right to an injunction 
was strengthened thereby. 

We recognize the principle, so frequently enun- 
ciated by this court, that even where all the 
equities of the bill are denied by the answer, it is 
not a matter of course to dissolve the injunction; 
both the granting and continuing of injunctions 
resting largely in the sound judicial discretion of 
the court, to be governed by the circumstances of 
the case. Allen v. Hawley, 6 Fla. 142, 63 Am. 
Dec. 198; Carter v. Bennett, 6 Fla. 214; Linton vy. 
Denham, 6 Fla. 533; City of Apalachicola v. Apa- 
lachicola Land Co., 9 Fla. 340, 74 Am. Dec. 284; 
Thebaut v. Canova, 1! Fla. 143; P. & G. and A. 
& G. C. R. R. Co. v. Spratt, 12 Fla. 26, 91 Am. 
Dec. 747; Scarlett v. Hicks, 13 Fla. 314; Sullivan 
v. Moreno, 19 Fla. 200; Randall v. Jacksonville 
Street R. R. Co., 19 Fla. 409; Hayden v. Thrasher, 
20 Fla. 715; Garnett v. J., St. A. & H. R. R. Co., 
20 Fla. 889; McKinone vy. Dickenson, 24 Fla. 366, 5 
So. Rep. 34; Fuller v. Cason, 26 Fla. 476, 7 So. 
Rep. 870; Indian R. Steamboat Co. v. East Coast 
Trans. Co.. 28 Fla. 387,10 So. Rep. 480, 29 Am. 
St. Rep. 258; Campbell v. White, 39 Fla. 745, 23 
So. Rep. 555; Baya v. Town of Lake City, 44 Fla. 
491, 33 So. Rep. 400; Richardson v. Kittlewell, 45 
Fla. 551, 33 So. Rep. 984; Baird v. Ellsworth 
Trust Co., 45 Fla. 187,34 So. Rep. 565; Bluthen- 
thal v. MohImann (Fla.), 38 So. Rep. 709; Suwan- 
nee & S. 1’. R. Co. v. West Coast Ry. Co. (Fla.), 
39 So. Rep. 538. 

While this is true, if it is plainly apparent that 
the bill is without equity, an injunction should 
not be granted in the first instance, but if granted, 
should be dissolved at the earliest opportunity by 
the court, and the bill ordered dismissed. Sauls 
v. Freeman, 24 Fla. 209, 4 So. Rep. 525, 12 Am. 
St. Rep. 190. The fact that the bill states no 
cause for equitable relief distinguishes the instant 
ease from Baya v. ‘Town of Lake City, supra, 
Richardson v. Kittlewell, supra, and Baird v. 
Ellsworth Trust Co., supra. 

We are forced to the conclusion that there was 
an abuse of judicial discretion both in issuing 
and retaining the injunction in force. 

‘The case was set down for a hearing upon the 
bill and answers by the appellees, no replication 
having been filed and no testimony taken, yeta 
decree was rendered in favor of the appellees. 
This was manifestly erroneous. When the case 
is heard on bill and answers, all the averments of 
the answer are to be taken as true. Garrison vy. 


Parsons, 45 Fla. 335, 33 So. Rep. 525; City of 





| Orlando v. Giles (decided here at present term), 


40 S». Rep. 834. Moreover, the answer contained 
the usual general denial found in answers in 
chancery, and contained no admission of the in- 
solvency of the Godwin estate. Therefore it was 
incumbent upon the appellees to prove that fact, 
as well as the matters denied in the answers. 
Doke v. Peek, 45 Fla. 244, 34 So. Rep. 896; Parken 
v. Safford, 48 Fila. 290, 37 So. Rep. 567. 

It follows that all the errors are well assigned, 
and that the final decree appealed from must be 
reversed, with directions to dismiss the bill, and 
it is so ordered. 


Notre.— The Failure to Pay a Balance Due on a 
Contract not of Itself Sufficient Ground for -a Can- 
cellation Thereof, nor is Insolvency Alone Sufficient. 
—The principal case is an instructive one to the stu- 
dent and to the practicing lawyer. It holds up to 
view the course to pursue in getting out an injunc- 
tion without the necessity of going to the books, as 
the requisites are all set forth which generally apply 
to writs of injunction. The first impression of most 
lawyers would be that insolvency would be a good 
ground for a rescission of a contract, but whether it 
is or not depends upon the surrounding circum- 
stances. It would certainly be a great hardship in 
many instances to’ hold that insolvency was of itself 
sufficient ground for a rescission of a contract, for it 
may happen that the very contract which is sought to 
be rescinded may be the basis of relief to the insol- 
vent who would be able on account of it to secure the 
financial aid which would result in rehabilitating the 
insolvent and secure therefore a successful future 
eareer. And while insolvency may, under certain 
circumstances, be ground for the rigkt to rescind a 
contract, the question eventually in most cases is one 
of fact to be determined from the surrounding cir- 
cumstances and the nature of the contract itself. 
Mersey Steel & Iron Co. v. Naylor, 9 App. Cas. 438. 

In the case of Dills v. Doebler, 62 Conn. 366, 26 Atl. 
Rep. 398, 36 Am. St. Rep. 345, 20 L. R. A. 432, it was 
held that insolvency of the defendant will not be 
ground for an injunction against breach of a contract, 
which would not otherwise give right to that remedy. 
The court said inthat case: “It is the contract itself 
which gives or takes away from the court its jurisdic- 
tion, not the wealth or poverty of the party defend- 
ant.” Asa broad principle, it is settled that a court 
of equity will refuse to interfere where there is injus- 
tice or hardship in the case. Palmer v. Mead, 7 Conn. 
154; Seymour v. Delany,6 Johns. Ch. 222; Osgood 
v. Franklin, 2 Johns. Ch. 1, 1 L. Ed. 275, 7 Am. 
Dec. 513; 3 Pom. Eq. Jur., sec. 1841, p. 571; Marquis 
of Normandy vy. Berkley, 5 Vin. Abr. 539. Of course 
such a consideration is one of evidence generally. So 
it has been held that the insolvency of a railroad com- 
pany is not of itself sufficient ground to support an 
injunction by acreditor as against the operation of 
the road. Pensacola & Ga. Co. y. Spratt, 12 Fla. 26, 
91 Am. Dee. 747. 

It is held in Pennsylvania, in the case of Heilman 
v. Union Canal Company, 37 Pa. (1 Wright) 100, that 
itis not sufficient reason for the interference of a 
court of equity that a defendant is insolvent, and that 
a remedy at law therefore might be unsuccessful. 
But it is held that where the title of goods sold fails, 
the insolvency of the seller is ground for an injunc- 
tion restraining the collection of the purchase money. 
Carswell v. Macon Mfg. Co., 388 Ga, 403; also in Ken- 
tucky, in the case of Brownstow v. Cropper, 11 Ky. 
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178, and in Florida, that the insolvency of a vendor 
and his consequent inability to comply with his cove- 
nants, is sufficient ground for an injunction restrain- 
ing tha collection of the purchase money. Hunter v. 
Bradford, 3 Fla. 269. And where defendant is insol- 
vent, it is held in Georgia, that he will be enjoined 
from diverting a stream running through plaintiff’s 
land. Graham v. Dahlonega Goid Mining Co., 71 Ga. 
296. Irreparable injury might fol!ow such an act. 

It was held in Deming v. James, 72 III. 78, that the 
insolvency of a tax collector is sufficient ground to 
enjoin the collection of an illegal tax, but in the case 
of Took v. Newman, 75 III. 215, the spirit of equity is 
manifest by the opinion of the court, which holds that 
the insolvency of a trustee is not sufficient ground for 
an injunction of a sale by him of the trust property, 
where it is not shown that he became insolvent after 
his appointment or that there was any danger of a 
misapplication of the funds. In Louisiana, it is held 
that the insolvency of defendant, who is in possession 
of a fund in controversy is sufficient ground for an 
injunction restraining payment by him to one of the 
clairaants. Denson v. Stewart, 15 La. Ann. 456. In 
Missouri, in the case of Jones v. Stanton, 11 Mo. 433, 
where there was a defect in the title to land sold and 
the vendor is insolvent, the collection of the purchase 
money will be enjoined until secur.ty is given, and the 
distinction between the class of cases involving insol- 
vency, where an injunction will or will not be given, 
is that of Provost v. Chicago, R.I. & P. R. Co., 69 Mo. 
633, where it was held that where a railroad company 
which has become insolvent, has taken land without 
paying the damages therefor, the owner of the land 
may bave an injunction restraining the company from 
using the land. These cases should be sufficient to 
give an idea of the elements which enter into the con- 
sideration of the right to enjoin in cases where insol- 
vency is alleged as the right to have an injunction 
issue. 








JETSAM AND FLOTSAM. 





THE LEGAL STATUS OF A PARTICIPANT IN A GUESS- 
ING CONTEST. 

The determination of what are, and what are not 
lotteries, has of recent years been the subject of nu- 
merous judicial decisions. The status of a partiei- 
pant in such a scheme has not been so frequently de- 
cided. In the recent case of Stevens v. The Cincin- 
nati Times-Star, The Enquirer and the Tribune (1905, 
Ohio), 73 N. E. Rep. 1058, both questions came up for 
consideration. ‘The newspapers concerned offered 
prizes to persons who should come nearest to guess- 
ing the number of votes to be east for state officers in 
Ohio and Indiana in the electionin the fall of 1902. 
Each participant was required to pay fifty cents for 
the privilege of making a guess. i 

Before the election occurred, the plaintiff, one of the 
guessers, conceiving the contest to be illegal, brought 
suit to recover back ‘his fifty cents and also alleged 
that he was one of a large number of persons similarly 
situated, each of whom had an interestin the fund 
accumulated from these fifty-cent payments, and that 
unless restrained the defendants would distribute the 
fund, leaving himself and his four hundred thousand 
fellow victims remediless, and asked that a receiver 
be appointed to take possession of the fund, ascertain 
the names of the parties lawfully entitled thereto 
and to distribute it among them. He invoked the 
statute, common to most codes that “when the ques- 





tion is one of common or general interest to many 
persons, or when the parties are very numerous and 
it is impracticable to bring them all before the court 
one or more may sue for the benefit of all.”” The 
court held the scheme to be a lottery but that plaintiff 
could not bring suit for the other contestants and that— 
the lower court, not having jurisdiction of bis indi- 
vidual claim, properly dismissed the case. 

In the recent case of | Ilison v. Lavir,179 N. Y. 164, 
a guessing contest as to the number of cigars subject 
to the internal revenue tax during a named month 
was held to be a lottery, while in United States vy. 
Rosenblum, 121 Fed. Rep. 180, upon identical facts, 
the opposite conclusion was reached. It is said in 
Quatsoe v. Eggleston, 42 Oreg. 315, “if the power of 
reason or the will is exercised it is not a lottery.” In 
support of this view it bas been held that giving 
prizes for naming tbe winner in a horse race is not a 
lottery (Shoddart v. Sager (1895), 2 Q. B. 474), nor for 
making the nearest prediction as to number of births 
and deaths in London during a named week (Hall v. 
Cox (1899), 1 Q. B. 198), nor is giving prizes to the 
nearest guesser to the number of beans in a jar (Reg. 
v. Dodds, 4 Unt. 396), the contrary being held in Hud- 
leson v. State, 94 Ind. 426. In the principal case the 
element of skill was regarded as immaterial. In this 
respect itis in harmony with the reeent decision in 
Public Clearing House v. Coyne, 194 U. S. 497, where 
the court held a questionable scheme to be a lottery 
since it lacked the elements of legitimate business en- 
terprise, the result being determined “from condi- 
tions over which the contestant had no control and 
with which he had no connection.” This seems a 
reasonable doctrine as the manifest tendency of any 
“get rich quick scheme” should determine its char- 
acter rather than its conformity to definitions. 

The court conceded that the plaintiff had a right to 
recover back the fifty cents paid by him, each contest- 
ant having a several demand for that amount (Jones 
v. Garcia Vel Rio, 1 'T. & R. 297; Barclay v. Pearson 
[1893], 2 Ch. 154), but, in the absence of a showing to 
the contrary, presumed that the others did not want 
their money back and therefore should receive no aid 
from a court of equity, had they all been of the same 
class their consent would have been presumed. Flint 
v. Spurr, 17 B. Mon. (Ky.) 499. In Jones v. Garcia 
Del Rio, supra, Lord Eldon held that one person 
might thus file a bill on behalf of himself and others 
where the others have a choice between such relief 
and nothing. If, however, they desire to abide by 
their contract the rule would be inapplicable. In the 
principal case the contract being void, thus giving the 
parties no rights under it, the plaintiff claimed to be 
within the above rule. 

It should also be noted that the statute giving the 
right to recover money back after the contract is ex- 
ecuted seems to be designed for the benefit of the con- 
testants. Duval vy. Wellman, 124 N. Y. 156; Jaques 
v. Golightly, 2 Wm. BI. 1073; Equitable Loan & Surety 
Co. v. Waring, 117 Ga. 599. It thus nullifies any con- 
sent to have it paid tothe winner under the agree- 
ment. Lewis vy. Miner, 3 Demo, 103. Nor would it be 
presumed that it was intended asagratuity. Ruck- 
man v. Pitcher, 1 N. Y. 319. 

Lotteries w: re not illegal at the common law, but 
are merely mala prohibita. Mississippi v. Stone, 101 
U. S. 814. In Ohio the statutory penalties are ime 
posed only on the party conducting the lottery. An- 
not. Stat. 6929-31. The doctrine that the parties are 
in pari delicto, consequently is inapplicable. Mount v. 
White, 7 Johns. (N. Y.) 434; Clark on Contracts, § 500. 
The practical difficulty of distributing the fund and 
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the slight benefit that would accrue to the plaintiffs 
doubtless appealed tv the court as it didin Barelay v. 
Pearson (1893), 2 Ch. 154, and in Equitable Loan & 
Security Co. v. Waring, 117 Ga. 599, 62 L. R. A. 93.— 
Michigan Law Review. 


natural power to help herself; but, if so, the question 
is one of fact and not of law, and so we incline to leave 
it, instead of imposing upon our brethren below, the 
difficult duty of prying into the artifical ‘stays’ of the 
plaintiff’s case.”’ 








CORRESPONDENCE. 





SHALL A WITNESS BE COMPELLED TO ANSWER 
WHETHER HE HAS BEEN IN JAIL FOR THEFT? 


Editor of the Central Law Journal: 

Your favor, acknowledging the receipt of ‘‘The 
New Englind Calf,” received. The poem,if it may 
be called a poem, I read several years ago in a report 
of an address by Mr. Curren before the Taswell 
County Bar Association, published in the Chicago 
Legal News. I used it in a criticism on State v. Rob- 
inson, 52 La. Ann. 541, where Whart. Cr. Ev.,§ 474, 
was cited and approved, to the effect that Lord Ellen- 
borough had compelled a witness to answer whether 
or not he had been in jail for theft, the same citation 
having been followed in State v. Taylor, 118 Mo. 153, 
and in Lights v. State, 21 Tex. App. 308. 

Wharton cites as his sole authority, 1 Starkie on 
Ev. 197. Starkie says nothing as to Lord Ellenborough 
in the text, but in a foot note cites Frost v. Holloway, 
on the authority of Mr. Gurney. Mr. Phillips, in his 
work on Evidence, gives a different version of the 
case, and in a foot-note cites Mr. Gurney, who was 
counsel in the case, as his authority. I have failed to 
find any authentic report of this leading case, but 
have found decisions of Lord Ellenborough in Mill- 
man vy. Tucker, 2 Peake, 222, and Rex v. Lewis, 4 Esp. 
225, to the contrary. JOHN F. GEETING. 

Chicago, IIl. 

ANOTHER AMERICAN LEGAL CLASSIC, 
Editor of the Central Law Journal: 

I take pleasure in stating to you that I approve of 
your article on *‘Two Great Works.” It is timely and 
to the point. I only regret you did not mention Jus- 
tice Holmes’ work on the Common Law, which is a 
classic, and ought to be read and studied by every 
judge and lawyer. ¥. BEECHER. 
Toledo, Ohio. 








BOOKS RECEIVED. 





The Law of Railroad Rate Regulation, with Special 
Reference to American Legislation. By Joseph 
Henry Beale, Jr., Bussey Professor of Law in Har- 
vard University, and Bruce Wyman, Assistant Pro- 
fessor of Law in Harvard University. Boston, 
William J. Nagel, 1906. Cloth, Price, $4.00. Review 
will follow. 





HUMOR OF THE LAW. 
Punning is an exercise of wit and humor, but not a 
good habit. 
A dignified judge, however will sometimes enliven 
a case by a punning allusion. In a Philadelphia case 
some years ago, a woman sued a street railway com- 
pany for damages for injuries caused by being thrown 
by the sudden stopping of the car. The straps were 
where she could not conveniently reach them. The 
company appealed from a judgment against it, but the 
higher court sustained the judgment andsaid: “Pos- 
sibly a woman may be so fantastically and foolishly 
jhooped, wired, and pinned up as to deprive her of her 
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1, AC€OUNT STATED—Conclusiveness.— An account 
stated is not in general conclusive, but only establishes 
prima facie the accuracy and correctness of the items in- 
cluded therein —Peebles v. Yates, Miss., 40 So. Rep. 996. 

2. ACTION—Equitable Defense.—Equitable defense in 
action to enforce contract for purchase of land held to 
carry case into equity for trial, so that it was within prov- 
ince of chancellor to say whether contract was fair, just, 
equitable, and grounded on suflic‘ent consideration.— 
Bridgewater v. Byassee, Ky., 93 8S. W. Rep. 35. 

3. ADVERSE POSSESSION—Executory Contract.—When 
the purchaser under an executory contract enters into 
possession of the land, his possession is adverse as 
against all except his vendor, or one standing in a simi- 
lar relation to him as the vendor by privity of contract. 
— Barrett v. McKinney, Tex., 93 S. W. Rep. 240. 

4. APPEAL—Bill of Exceptions.—Where the purpose of 
an appeal from a final order in a mandamus proceeding 
was to present pure questions of law, it was not necessary 
to prepare a case and exceptions.—People v. Board of 
Education of City of New York, 99 N. Y. Supp. 1. 

5. APPEAL AND ERROR—Challenges to Jurors.—In a 
condemnation proceeding against the owner of the fee 
and his tenant, error in allowing both parties six per- 
emptory challenges, instead of three, to which they were 
entitled, was harmless to defendants.—Freiberg v. South 
Side Elevator R. Co., Ill., 77 N. E. Rep. 920. 

6. ATTORNEY AND CLIENT—Professional Misconduct.— 
Misconduct of an attorney in writing a letter to a justice 
of a city court, complaining of the latter’s judicial con- 
duct, and reflecting on his integrity, held not ground for 
the iufliction ofa greater punishment than a reprimand. 
—Inre Manheim, 99 N. Y. Supp. 87. 

7. ATTORNEY AND CLIENT—Termination of Relation.— 
A solicitor, having entered his appearance of record for 
a client, cannot terminate the relation so far as the rights 
of the opposite party are concerned until there is a with- 
drawal of record by leave of the court.—Krieger v. 
Krieger, Ill., 77 N. E. Rep. 909. 

8. BANKRUPTCY—Contempt.—A bankrupt should not be 
committed for contempt for failing to obey an order re- 
quiring him to turn over money or property to his trus- 
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tee without a hearing on the motion to commit, nor unless 
the court is satisfied on such hearing of his present abili- 
ty to comply with the order.—Jn re Davison, U. S. D. C., 
D.R.I., 148 Fed. Rep. 673. 

9, BANKRUPTCY—Debts Entitled to Priority.—Insolven- 
cy Act Cal., ifin force and applicable, does not make a 
claim for costs incurred in an attachment suit against a 
bankrupt, which attachment is dissolved by the subse 
quent bankruptcy proceedings, a debt owing by the 
bankrupt and entitled to priority.—Jn re The Copper 
King, U. 8. D. C., N. D. Cal., 148 Fed. Rep. 649. 

10. BANKRUPTCY—Effect of State Insolvency Law.— 
Proceedings under Act Pa., April 7, 1870 (P. L. 58), by 
which all of the property of an insolvent corporation is 
sold under a special writ of feri facias for distribution 
among its creditors, does not work a dissolution of the 
corporation so as to defeat subsequent bankruptcy pro- 
ceedings against it, based on such proceedings as con- 
stituting an act of bankruptcy, or disenable its directors 
to admit its insolvency and its willingness to be adjudged 
a bankrupt, which constitutes an actof bankruptcy.—Jn 
re International Coal Min. Co., U. 8. D. C., E. D. Pa, 148 
Fed. Rep. 665. 

ll. BANKRUPTCY—Petition to ReviewjOrder of Referee 
—A petition for review of a referee’s order must be filed 
within a reasonable time in the absence ofa rule of court 


on the subject, and a petition filed more than three 


months after the order was made and on the day fixed 
for declaring a dividend will not be entertained.—J/n re 
Grant, U.S. D. C., D. R. 1., 143 Fed. Rep. 661. 

12. BANKRUPTCY — Property Passing to Trustee. — 
Whether or not the provisions of a will create a trust 
such as to prevent a fund bequeathed from passing to 
the trustee in bankruputcy ofthe beneficiary or legatee 
is to be determined by the law of the state.—IJn re Mc- 
Kay, U. 8. D. C., W. D. N. Y., 143 Fed. Rep. 671. 

13. BANKRUPTCY — Provable Debts.—An adjudication 
in involuntary bankruptcy against a corporation does 
not operate as a breach of a contract for the puchase by 
the corporation of a commodity to be grown and deliv- 
ered in the future, so as to give the seller a present claim 
for damages which may be liquidated and proved against 
the estate.—Jn re Imperial Brewing Co., U. 8S. D. U., W. 
D. Mo., 143 Fed. Rep. 579. 

14. BANKRUPTCY—Right of Receiver to Books of Bank- 
rupt.—An alleged bankrupt will be required to turn over 
books of account necessary to enable areceiver to con- 
tinue his business as directed by the court, notwithstand- 
ing his claim of privilege on the ground that the books 
contain incriminating evidence against him, unless it 
is shown that such claim is made in good faith and has a 
reasonable foundation.— Jn re Rosenblatt, U.S. D. U., KE. 
D. Pa , 143 Fed. Rep. 663. 


15. BANKRUPTCY—Set Off and Counter-Claim.—In an 
action by the assignee for the benefit of.creditors, against 
a bank, to recover the assignor’s share of assets on liqui- 
dation, held that an indebtedness of the assignor could 
not be set off.—Bridges v. National Bank of Troy, N. Y., 
77 N. E. Rep. 1005. 


16. BENEFIT SOCIETIES—Misrepresentations in Appli- 
cation.—Where questions in an application for insurance 
are so framed that the insured may have honestly iis- 
taken their true import, it is forthe jury to detérmine 
whether he made his answers in good faith.—Modern 
Woodmen of Americav. Wilson, Neb., 107 N. W. Rep. 
563. 


17. BILLS AND NOTES—What Law Governs.—The Iowa 
statute, providing that if a negotiable note is procured by 
fraud and indorsed before maturity to an innocent pur 
chaser, he can only recover of the maker the sui that he 
paid, isapplicable in an action in Missouri on a note 
made in Iowa and payable there.—Creston Nat. Bank v. 
Salmon, Mo., 938. W. Rep. 288. 


18. CARRIERS—Passengers.—A person riding through 
a part of a subway and voluntarily leaving at an inter- 
mediate station held liable to pay the toll prescribed by 
statute.—Jn re Opinion of the Justices, Mass., 77 N. E. 
Rep. 1938, 





19. CARRIERS—Proximate Cause of Injury.—In an ac- 
tion for injuries to a passenger on an elevator, the act of 
the elevator operator in premaiurely starting the car 
held the proximate cause of the injury.—Becker v. Lin- 
coln Real Estate & Building Cu., Mo., 98 8S. W. Rep. 291. 

20. CARRIERS—Unheated Station.—A passenger held 
not justified in waiting at anunheated depot for the train 
which is delayed, unless a person of ordinary prudence 
would have done so.—Gulf, C. & S. F. Ry. Co. v. Turner, 
Tex., 93S. W. Rep. 195. 

21. CHATTEL MORTGAGES—Trust Deeds.—Where the 
beneficiary of a trust deed in the nature of a chattel 
mortgage died before attempting to foreclose the same, 
and no administrator or executor was’appointed, her 
heirs were the only necessary and proper parties‘to a 
suit to restrain such foreclosure.—Peebles v. Yates, Miss.; 
40 So. Rep. 996. 

22. Costs—Equitable Proceedings.—A party to whom 
taxable costs are awarded in equity is entitled to $2 for 
each day’s attendance at a hearing before a justice or @ 
master, and 33 cents for every 10 miles traveled not ex- 
ceeding 40 miles, unless he makes affidavit that he ac- 
tually traveled a greater distance.—Allan vy. Allan, Me., 
63 Atl. Rep. 654. 

23. CONSTITUTIONAL LAW—Ex Post Facto.—A statute 
reducing the tolls pledged for the payment of the princi- 
pal and interest of bonds issued for the payment ofa 
subway held in conflict with Const., art. 1, § 10, relating 
to ex post facto law, or law impairing obligation of con- 
tracts —Jn re Opinion of the Justices, Mass.,77 N. E. Rep. 
1038. : 

24. CONSTITUTIONAL LAW—Mechanics’ Liens.— The law 
creating liens in favor of materialmen furnishing ma- 
terials toa contractor for the improvement of real estate, 
embodied in Civ. Code 1895, § 2891, subsec. 2, as amended 
by the act of 1897 (Acts 1897, p. 80), and the act of 1899 
(Acts 1899, p. 33), is not in violation of the constitution.— 
Prince v. Neal- Millard Co., Ga., 53 8. K. Rep. 761. 

25. CONTRACTS—Control of Corporation.—A contract by 
promoters for the issuance of stock to plaintiffs in con- 
sideration of a transfer of plaintiff’s property held not 
invalid as restricting discretion of the directors of the 
proposed corporation. — Electric Fireproofing Co. y. 
Smith, 99 N. Y. Supp. 37. 

26. CONTRACTS — Measure of Damages for Breach.— 
Measure of damages for breach of contract employing 
broker to sell land held either compensation fixed by 
contract, or reasonable compensation for services.—Da 
v. Fischer, S. Dak., 107 N. W. Rep. 534. ’ 

27. CONTRACTS—Performance.— Where a contract pro- 
vides that installments to be paid to plaintift shall be 
determined by a named engineer of the defendant, and 
defendant afterwards substitutes another engineer, and 
plaintiff acquiesces in such substitution, the certificate 
of the work made by the substituted engineer is binding 
on the parties.—Seretto v. Rockland, 8. T. & O. H.-Ry., 
Me , 68 Atl. Rep. 651. 

28. CONTRACTS—Rescission.— Where rescission of a 
contract is not by mutual consent, notice of the rescis- 
sion must be brought to the opposite party, and reason- 
able time must be given him after the notice to comply. 
—Elliott v. Howison, Ala., 40 So. Rep. 1018. 


29. CONTRACTS—T.ime for Performance.—The question 
as to what time was a reasonable time for performance 
by a party to a contract is one of law where the facts are 
undisputed.—Electric Fireproofing Co. v. Smith, +9 N. 
Y. Supp. 37. 


80. CONTRACTS— Validity.—A party to a contract can- 
not have it set aside because of the fraud of a third per- 
son not the agent of the other party nor acting in col- 
lusion with him.—Cason v. Cason, Tenn., 93 S. W. Rep. 
89. . 

31. CORPORATIONS—Rights of Creditors —The statute 
of Missouri, providing as a special form of remedy in fa- 
vor of creditors against the shareholders of a dissolved 
corporation the right to maintain suits against any of the 
stockholders without joining the corporation, does not 
displace the concurrent equitable remedy by creditor’s 
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bill against the shareholders jvintly.—Lewisohn v. Stod- 
dard, Conn., 63 Atl. Rep. 621. 

82. Costs—Assignments — An administratrix, having 
procured a voidable assignment of certain stocks by the 
heir, held bound to account for the value thereof, divi- 
dends received thereon and interest on the proceeds of 
a sale from the time the stocks were sold.—State v. Cul- 
hane, Conn., 63 Atl. Rep. 636. 

83. CourRTs—Injunction.—The filing of a billfor an in- 
junction by citizens of a city held improper where the 
6ame matter to which the city was a party was already in 
litigation in another court of competent jurisdiction.— 
Griffith v. Vicksburg Waterworks Co., Miss., 40 So. Rep. 
1011. : 

34. CRIMINAL EVIDENCE—Sufticiency .— Where the evi- 
dence does not show the guilt of accused beyond a rea- 
sonable doubt, a new trial should have been ¢granted.— 
Brown Vv. State, Ga., 53 S. E. Rep. 767. 

85. CRIMINAL LAw—Imprisonment.—A judgment im- 
posing a fine und costs and directing imprisonment in 
case the fine is not paid or replevied held not a sentence 
toimprisoument jastifying incarceration without a com- 
mitment.—Sayler ¥. Commonwealth, Ky., 93 8. W. Rep. 
48. 

86. CRIMINAL LAW—Punishment.—The trial court» had 
the right, within the limits provided by statute, to fix 
such punishment for crime as it thought defendant de- 
served, and with its discretion in this regard the supreme 
court will ordinarily not interfere.—State v. Wyckoff, 
lowa, 107 N. W. Rep. 420. 

87. CRIMINAL TRIAL—Mental Capacity of Accused.—In 
a criminal prosecution, the fact that the mental condi 
tion of the defendant is being inquired into in connection 
with other material facts constituting the alleged crime 
does not render incompetent his admissions —Ince v. 
State, Ark., 988. W. Kep. 65. 

38. DaMaGES—Liqu.dated Damages.—In an action for 
breach of a contract to accept a mining lease, plaintiff 
held not entitled to recover stipulated damages prior to 
his appointment as trustee ofthe property us contemp- 
lated by the contract, so that he could make the lease.— 
Menzies Vv. Fairburn, 99 N. Y.Supp 3. 

89. DaMaGkS—Married Women.—In an action for in- 
juries to a married woman who had been abandoned by 
her husband, plaintiff held not entitled to recover for 
loss uf earning capacity in the absence of proof that she 
had ever worked or earned money, n -twithstanding Rev. 
St. 1899, § 4840 —Becker v. Lincoln Real Estate & Build- 
ing Co., Mo., 938. W. Rep. 291. 

40. DAMAGES—Pleading.—Where a contract provides 
for liquidated damages, plaintiffs in an action thereon are 
not required to plead and prove some specific injury in 
addition to showing a breach of the contract by the de 
fendant.—Long v. Furnas, Iowa, 107 N. W. Rep. 432. 

41. DeeDs—Kstate Conveyed.—Grantors of land con 
veyed to 8 “and her bodily heirs” held to retain no imer- 
estin the land which they could thereufter convey to 8 
by a second deed, so as to impuir the fee conveyed to 8’s 
bodily heirs.—Teel v. Dunnihoo, LIL, 77 N. K. Rep. 906. 

42, DiVORCE—Contempt.—In divorce, defendant being 
in arrears in the payment of alimony and solicitor’s fees 
an order adjudging him guilty of contempt, and deny- 
ing him the privileges of the court, was erroneous in so 
far as it gave him the privilege of appearing in person, 
but not otherwise —Krieger v. Krieger, Ill., 77 N. E. Rep. 
909. 

43, DIVORCE—Desertion.— Desertion by a husband.can- 
not be predicated on his failure to comply with his wife’s 
demands as to his habits and inanner of supporting her, 
compliance wherewith she required as a condition pre- 
cedent to living with him.—Frovostv Provost, N. J., 63 
Atl. Rep. 619. 

44. DoMICILE—Intent.—Def. ndant held a resident of 
the state, and entitled to be sued in the county of his 
residence, though he also had another residence in an- 
other state.—Taylor v. Wilson, Tex., 93 S. W. Rep. 108. 

45. ELECTION OF REMEDIES—Fraud.—Action on a note 
which plaintiff was fraudulently induced to accept in 





payment of certain horses through a conspiracy held 
not an election of remedies, precluding a subsequent ac- 
tion for damages against the conspirators.—Palmer v. 
Goldberg, Wis ,107 N. W. Rep. 478. 

46. EMINENT DOMAIN—Assessment of Compensation.— 
Persons not parties to an appeal or subsequent proceed- 
1ngs in condemnation proceedings held not bound by or- 
der confirming report of commissioners after the appeal. 
—Cochrane v. Smadbeck, 99 N. Y. Supp. 5. 

47. EMINENT DOMaAIN—Rule of Damages.—In a pro- 
ceeding to condemn land on which was situated a leased 
buiding used by the tenant as a saloon and dance hall, 
evidence that the business was conducted su as to vio- 
late the ordinances of the city and thelaws of the state 
is immaterial.—Freiberg v. south Side Elevated R. Co., 
Ill., 77 N. E. Rep. 920. 

48. EMINENT DOMAIN—Telegraph and Telephone Lines. 
—The construction of a telegraph and telephone line 
upon a rural highway held an additional servitude onthe 
fee of an abutting owner, ‘or which he is entitled tocom- 
pensation.—Cosgriff v. Tri-State Telephone & Telegraph 
Co., N. Dak., 107 N. W. Rep 525. 

49. EQuiry—Adequate Remedy at Law.—Where the 
sale ofa horse was effected by fraud, that the horse was 
useless and its eare would be a continued expense held 
not ground fur equitable relief tothe buyers.—Johnson 
v. Swanke, Wis., 107 N. W. Rep. 481. 

50. Equiry —Conveyance by Grantor.—A deed execut- 
ed by a grantor in conformity with a decree ina suit to 
reform a deed by which the grantors had parted with all 
their interest in the land held ineffective as against the 
bodily heirs of the original grantee.—Teel vy. Dunnihoo, 
Ill., 77 N. EK, Rep. 906. 

51. EQquity—Jurisdiction.— Equity, having jurisdiction 
of a suit to enjoin the register of the land office from is- 
suing patents to defendants, held authurized to grant 
plaintiff full relief.— Asher v. Uhl, Ky.,93S W. Rep. 29. 

562. EVIDENCE—Computations by Expert Accountants. 
—An expert accountant may testify to the result of an 
examination and computation ofcomplicated accounts; 
the books of memoranda making up the account being 
first introduced in evidence.—Kannow v. Farmers’ Co- 
op. Shipping Assn., Neb., 107 N. W. Rep. 563. 

53. EKVIDENCE—Notice to Produce Deed —Notice to 
produce a deed in controversy held unnecessary where 
the party who has it in possession is bound to know that 
the document wilb be required at the trial.—Maffi v. 
Stephens, Tex., 93 S. W. Rep. 158. 

54. EXECUTION—Rights of Pledgee.—A pledgee is en- 
titled to the trial of the right of property, if the officer 
making the levy tukes the possession uf the property to 
the exclusion of the pledgee. —National Bank of Cleburne 
V. Ciizeus’ Nat Bank, Tex., 93 8. W. Rep. 209. 

55. hXECJTORS AND ADMINISTRATORS — Necessity of 
Appointment.—The appointment of an executor or ad- 
miuistrator for a deceased beneficiary under a deed of 
trust in the nature of a chattel mortgage held not neces- 
sary to the maintenance of a suit to restrain foreclosure 
thercof.—Peebles v. Yates, Miss., 40 So. Rep. 996. 

56 KXKCUTCRS AND ADMINIST. ATORS—Right to Attack 
Appointment.—The courts of Texas are without jurisdic- 
tion tu grant administration on the estate of an intes- 
tate nonresident dying without the limits of the state, 
leaving neither kin nor property therein.— Cooper v. 
Gulf, C. & §. F. Ry. Co., Tex., 93 8. W. Rep. 201. 

57. FixTUREsS—Intention of Parties.—A vendor held 
not entitled to hold as a part of the realty machinery 
placed on the premises by a contract purchaser not 
claimed until after the latter bankruptcy, where the con- 
tract and subsequent acts of the parties clearly showed 
the intention of the parties that it should remain the 
personal property of the purchaser —Jn re Rodgers & 
Hite, U. 8. D. U., E. D. Pa., 143 Fed. Rep. 594 

58. FrauD—False Representations.—Where represen- 
tations are intended to disclose a material fact, and the 
affirmation is false, calculated to deceive, and does so, 
an action will lie for damages from the fraud.—Scott v. 
Burnight, lowa, 107 N. W. Rep. 422, 
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59. FRAUD—Measure of Damages.—In an action to re- 
cover for fraudulent representations on the sale of land, 
an instruction that the measure of damages isthe differ- 
ence in value between the land as represented and as it 
actually was held proper.—Farley v. Wiess, Neb., 107 N. 
W. Rep. 561. 

60. GRAND JurRY—Inquisitorial Powers.—The offense of 
selling intoxicating liquors without a hcense is within 
the inquisitorial powers of a grand jury .—McUampbell v. 
State, Tenn., 93S. W. Rep. 100. 

61. HOMICIDE— Reduction to Lower Grade of Offense. 
—A blow inflicting pain or bloodshed is by tle statute 
made an adequate cause, and on a trial for homicide the 
court should so charge — Scott v. State, Tex., 938. W. 
Rep. 112. 

62. INDICTMENT AND INFORMATION—Alternative Alle- 
gations.—Where a statute specifies several things dis- 
junctively as constituting an offense, the general rule is 
that to charge the several things disjunctively in an in- 
formation renders the charge uncertain and subject to 
demurrer.—State v. Lonne, N. Dak.,107N. W. Rep. 524. 

63. INFANTS—Damages.—In an action by a‘father as 
next friend for his child for injuries to his child, an in- 
struction authorizing damages for impairment of the 
child’s power to earn money, etc., held not erroneous.— 
Louisville Ry. Co. v. Esselman, Ky., 93S. W. Rep 50. 

64. INJUNCTION—Trespass by Police Officers.—An or- 
der restraining police officers from interfering with de- 
fendants’ business held too broad, because preventing 
the officers from remaining in premises over which 
plaintiff had no control.—Burns v. McAdoo, 99 N. Y. 
Supp. 51. 

65. INJGNCTION—When Maintainable.—An injunction 
cannot be maintained to restrain the teaching of schoo! 
bya qualified teacher under a contract signed by de facto 
officers of the schoo] district.—Schoo! Dist. No.77 v. Cow- 
gill,Neb 107N. W. Rep. 584. 

66. INTEREST—Method of Computation.— A warehouse 
company loaning money to purchasers of tobacco held 
not entitle d to compound interest from the date of each 
credit on the account.— Farmers’ & Shippers’ Leaf To- 
bacco Warehouse Co. v. Head & Switzer, Ky., 93 8. W. 
Rep. 17. 

67. INTEREST—Rate.—The holder of a note drawing 8 
per cent. interest after maturity held not entitled to a 
lien on the maker’s interest in a trust fund for more than 
the face of the note and interest at 7 percent.—Agnew v. 
Agnew, Ind., 77 N. E. Rep. 952. 

68. JuRY—Peremptory Challenges.—In a condemnation 
procet ding againstthe owner of the fee and his tenant, 
defendants constituted only one party, and were entitled 
to three challenges, the petitioner being entitled to the 
same nuinber.—Freiberg v. South Side Ek vated R. Co., 
Ill., 77 N. E. Rep. 920. 

69. LANDLORD AND TENANT—Covenant to Repair.—A 
landlord’s covenant to repair held a personal obligation 
and does not absolve the landlord from liability for a 
contractor’s vegligence.—Eberson v. Continental Inv. 
Co , Mo., 93 8. W. Rep 297. 

70. LANDLORD AND TENANT—Exercise of Uption.— 
Where the owner of certain premises leased the same to 
two tenants as joint lessees, with a privilege of renewal jit 
was necessary for both tenants to exercise the option.— 
Tweedie v. P. E. Olson Hardware & Furniture Co., Minn. 
107 N. W. Rep. 557. 

71. LANDLORD AND TENANT — Personal Injari¢es.—A 
servant of atenant has no greater right to recover from 
the landlord for injuries from defects in the premises 
than the tenant has —Dalton v. Gibson, Mass., 77 N. E. 
Rep. 1035 

72. Lire INSUKANCE—Aunuthority of Agent as to Premi- 
ums.—Applicant for insurance held not entitled to re 
cover premium paid by reason of collateral contract exe- 
cuted by insurance agent which he had no authority to 
exec ute.—Dickinson v. National Life & Trust Co, S. 
Dak., 107 N. W. Rep. 537. 

73. Lis PENDENS—Service. — Jurisdiction to establish 
lis pendens may be shown by presumptions drawn from 





recitals in the record, notwithstanding the invalidity of 
the citation to constitute service on the grantor.— 
Humphrey v. Beaumont Irrigating Co., Tex., 938. W. 
Rep 180. 

74. MANDAMUS—Permit to Lay Railroad Track.—Man- 
damus held not to lie to board of park commissioners to 
compel granting of permit to railroad company to lay 
additional track on its right of way across a boulevard. 
—People v. South Park Comrs., Ill., 77 N. E. Rep. 925. 

75. MASTER aND SERVANT—Contributory Negligence.— 
One driving along a street railroad track in daylight has 
the right to suppose that, if acar1s approaching from 
the rear, a proper lookout is maintained, and that ordi- 
nary care will be exercised not to injure him.—India- 
napolis St. Ry. Co. v. Marschke, Ind., 77 N. K. Rep. 945. 

76. MASTER AND SEKVANT—Duty to Warn of Obscure 
Danger.—The duty of a master to warn an inexperienced 
servant of peculiar or obscure dangers not discoverable 
by a person of ordinary intelligence ard prudence is a 
positive one.— Vohs v. Shorthill & Co.,lowa. 107 N. W. 
Rep. 417. 

77. MASTER AND SERVANT—Injury to Servant —A dec- 
laration in an action aguinst a railway company for in- 
juries to a section hand, held sufficient as aguinst a de- 
murrer on the grounds that it shows no cause of action 
and that it shows that the employee was guilly of con- 
tributory negligence.—Allen v. Yazoo & M. V. R. Co., 
Miss. , 40 So. Rep. 1009. 

48. MASTER AND SERVANT—Minors.—Where a minor 
employee was injured by his master’s failure to avoid 
the same after discovering him in a perilous position, it 
was immaterial that the minor’s parent consented to his 
employment at a bazardous duty.— Pecos & N. T. Ry. Co. 
v. Blasengame, Tex., 93 S. W. Rep. 187. 

79. MASTER AND SERVANT—Negligence.— Bridge com- 
pany held liable for death of bridge carpenter by being 
struck by company’s engine, run over the bridge without 
warning, in absence cf contributory neg) gence.— Cas- 
on’s Admr.v Covington & C. Elevated R. & Transfer 
& Bridge Co , Ky., 98 8S. W. Rep. 19. 

80. MASTER AND SERVANT—Negligence.—A servanten- 
gaged in obedience to a direct order of his master held 
not required to observe carefully the conditions as to 
safety, but entitled to assume that the muster perfoim- 
ed that duty.—Chiappini v. Fitzgerald, Muss., 77 N. K. 
Rep. 1030. 

81. MUNICIPAL CORPORATIONS—Notice to Nonresidents 
as tu Constgaction of Sidewalk.—Fact of publication of 
a notice to nonresident property owners to constract 
sidewalks muy be proven by other evidence than affi- 
davit under ordinance.— State v. Several Parcels of Land, 
Neb , 107 N. W. Rep. 566. . 


82. MUNICIPAL C. RPORATIONS— Validating Ordinance, 
—Where an original tax levy ordinance was valid, a 
subsequent allege d validating ordinance was ineffective 
to change the date of the levy to the date of the passage 
of such subsequent ordinance.—Nalle v. City of Austin, 
Tex , 93S. W. Rep. 141. 

83. NEGLIGENCE—Private Ways —An owner of prop- 
erty abutting on a private wuy held liable for injuries 
caused by an accumulation of ice from water running 
from the roof of a house.—Cavanugh v. Block, Mass , 77 
N.E. Rep. 1027. 


84. NEGLIGENCE— Question for Jury.—Where a ques- 
tion as to negligence or contributory negligence is se 
presented that jurors, as reasonable men, night fairly 
differ as to the deduction to be drawn, the question is for 
the jury.—Indianapolis St. Ry. Co. v. Marschke, 1nd., 77 
N.E. Rep 945. 

85. NUISANCE—Railroad’s Use of Street.—A railroad 
use of a street in the heart of a city asa switchyard held 
a taking for a private use which could be restrained a 
the suit of adjoining property owner.—Galveston, H 
8. A. Ry. Co. v. Miller, Tex , 938. W. Rep. 177. 


86. PARTNERSHIP—Expenses After Dissolution. — Al 
members of a firm held chargeable with their share o 
expenses incurred after dissolution of the firm in defend 








394 


CENTRAL LAW JOURNAL. 


No. 20 








ing actions thereto commenced against it. — Blun v. 
Mayer, 99 N. Y. Supp. 25. 

87. Party WALLS—Rights and Liabilities.—Where the 
builder of a party wall constructed chimneys therein for 
the benefit of plaintiff, who defrayed the expenses there- 
of, the subsequent stopping of the flues by the builder 
was a trespass which could be enjoined.—Pier v. Salot, 
Iowa, 107 N. W. Rep. 420. 

88. PHYSICIANS AND SURGEONS—Dental Colleges.—The 
law for the regulation of the practice of dentistry does 
not authorize the official board to invade the private af- 
fairs of a dental college, in respect to its rates of tuition, 
or as to concessions from advertised rates,or by taking 
charge, in invitum, of its examinations as to entrance 
qualifications.—State v. Chittenden, Wis., 107N. W. Rep. 
600. 

89. PRINCIPAL AND SURETY —Contractor’s Bond.—A 
surety on the bond of a contractor under contract to 
construct a court house held not discharged by reason of 
changes in the contract —Allen County v. United States 
Fidelity & Guaranty Co., Ky., 93 S. W. Rep. 44. 

90. Process—Notice of Suit.—A notice of commence- 
ment of suit is sufficient where from the notice and copy 
of the bill attached, considered together, the term of 
court at which defendant is required to appear and de- 
fend is clearly apparent.—Williams v. Williams, IIl., 77 
N. K. Rep. 928. 

91. PROHIBLTION—Membership of Political Committee. 
—Probibition held not to lie to prevent majority of gene- 
ral committee of a political party for a city from ousting 
minority from membership.—State v. Witthoeft, Mo., 93 
8. W. Rep. 284. 

92. RAILROADS—Fire Communicated by Locomotive.— 
In an action against a railroad company for damages 
from fire communicated by a locomotive the court prop- 
erly excluded from evidence the book of rules of defend 
ant which cuntained private rules regulating the con- 
duct of defendant’s own business.—Continental Ins. Co. 
v. Chicago & N. Ry. Co., Minn., 107 N. W. Rep. 548. 

93. RAILKOADS—Fire Set by Locomotive —A railroad 
company sued for setting a fire held bound to prove that 
it used ordinary care to equip its locomotive with the best 
appliances in general use, and tu keep the same in re- 
pair, and that its employees used ordinury care.—St. 
Louis & Southwestern Ry. Co. of Texas v. Connally, Tex., 
93 5. W. Rep. 206. 

94. RAILROADS—Stop, Look and Listen.—Where plaint- 
iff’s decedent exercised reasonable care in atempting to 
pass over a railroad crossing, he was not guilty of con- 
tributory negligence in failing to*’ stop, look and listen” 
before driving on tne crossing.—Metcalf v. Central Ver- 
mont Ry. Co., Cunn., 68 Atl. Rep. 633, 

95. RELEASE—Joint Tort Feasors.—A release given to 
one of two or more joint wrungdoers by the person in- 
jured held not to operate as a release to all when it is 
stipulated that it shall apply only to the person paying 
therefor.—El Paso &S. R. Co. v. Darr, Tex , 93 8. W. Rep. 
166. . 

96. SaLEs—Action for breach.—W here, in an executory 
contract of sale, the article tendered in performance of 
the contract does not confurm to its provisions, the buyer 
has a valid defense to a suit by the seller to enforce the 
contract.—Elliott v. Howison, Ala, 40 So. Rep. 1018. 

97. SaLES—Construction of Contract.—A seller con- 
tracting to deliver goods sould free on board cars implied- 
ly agrees to supply the cars necessary.—Elliott v. Howi- 
son, Ala., 40 So. Rep. 1018 

98. SALES—Fraud.—A sale of property may be set aside, 
either because induced by fraudulent representations 
relied upon by the seller, or because of an undisclosed 
intention not to pay.—German Nat. Bank v. Princeton 
State Bank, Wis., 107 N. W. Rep. 454. 

99. SALES—Representations as to Quality.—Where a 
written order for the purchase of jewelry contained nei- 
ther description nor wa:ranty as to quality, the buyer 
was entitled to rely on representations of the seller’s 
agent as tothe quality of the goods.—Puritan Mfg. Co. v. 
The Emporium, Iowa, 107 N. W- Rep. 428. 





100. STATUTES—Incorporation of City.—In an act incor- 
porating a certain class of cities, and prescribing their 
duties and powers, it is competent to enact that the 
treasurer of the county in which the only city of that 
class 1s situated shall be ex officio city treasurer.—Cathers 
v. Hennings, Neb., 107 N. W. Rep. 586. 

101. STREET RAILROADS—Height of Trolley Wire.—An 
electric railway compaay held negligent in allowing its 
trolley wire at a point where its line crossed a railroad 
to sag below a height required by Rev. St. 1899, § 1179, 
whereby a brakeman on the railroad was injured.—Smed- 
ley v. St. Louis & S. Ry. Co., Mo., 93 S.W. Rep. 295. 

102. TAXATION—Annuities. — Where testator devises 
his residuary estate to his brother, and directs him to 
pay C $1,000 a year for life, and to execute an obligation 
to that effect, the annuity of C was a charge on the resi- 
due which may be taxed at its present worth.—Jn re 
Rothschild’s Estate, N. J., 68 Atl. Rep. 615. 

103. TELEGRAPHS AND TELEPHONES—Failure to Deliver 
Telegram.—A telegram held not torender the company 
liable for failure to deliver it in time to enable addressee 
to attend a funeral ata place otherthan that from which 
the message was sent.— Western Union Telegraph Uo. v. 
Ayers, Tex , 93S. W. Rep. 199. 

104. TELEGRAPHS AND TELEPHONES—Rates.—Where a 
city has no power to compel a telephone company to 
furnish service at certain rates, the action of the com- 
pany in complying for some time with a franchise re- 
quiring the furnishing of service at stipulated rates does 
not estop it from afterwards refasing to comply.— 
Wright v. Glen Telephone Co., 99 N. Y. Supp. 85. 

105. TRADE- MARKS AND TRADE-NAMES—Labels.—Gen. 
St. 1902, § 4907, prohibiting the infringement of labels, 
held inapplicable to a label adopted by an association of 
hat workers, copiesof which were furnished to manu- 
facturers of hats employing union labor, ete —Lawlorv. 
Charles H. Merritt & Son, Conu., 63 Atl. Rep. 639. 

106. TRI:L—Credibility of Witnesses —The rule that 
the credibility of a witness must be submitted to the jury 
dves not apply where his evidence is not contradicted 
directly nor by any legitimate inferences, and is notim- 
probable, surprising, or suspicious.—Electric Fireproof- 
ing Co. v. Smith, 99 N. Y. Supp. 37. 

107. WATERS AND WATER COURSES—Damages.—Plaint- 
iff,in an action for damages owing to leakage from a 
water supply pipe line, held entitled to recover for any 
damages sustained prior to the filing of an amended pe- 
tition, and for two years prior to the filing of the origi- 
nal petition.—City of Paris v. Tucker, Tex , 93 S. W. 
Rep. 233. 

108. WATERS AND WATER COURSES—Rates Fixed by Wa- 
ter Company.—Rates fixed by a water company for water 
furnished acity and its inhabitants under an ordinance 
fixing the maximum rate held binding on consumers.— 
Griffith v. Vicksburg Water Works Co., Miss., 40 So. Rep. 
1011. 


109. WILLS—Contract.—One orally agreeing to perform 
services for another during his life on the latter’s oral 
promise to give at his death his estate therefor held not 
bound to abandon the contract, but might perform it and 
sue on the death of the latter without performance.— 
Raycraft v. Johnston, Tex., 93 8S. W. Rep. 237. 


110. WILLS—Estates in Trust.—An entire estate may be 
held in trust under a will for one beneficiary for life, and 
on his death may then be divided into shares each of 
which may be held in trust for a second separate life.— 
In re Mount’s Will, N. Y., 77 N. E. Rep. 999. 

111. WITNESSES—Redirect Examination.—In prosecu- 
tion for assault with intent to kill, permitting a certain 
question to be propounded to the prosecuting witness 
on redirect examination held not error.—People v. Smith, 
99 N. Y. Supp. 118. 

112. WORK AND LABOR—Express Contract. — Where 
under a building contract the contractor’s right to re- 
cover was dependent upon the obtaining of a certificate 
of the architect, and he failed to do so, it was error to 
permit him to recover upon the common counts.—Hart 
v. Carsley Mfg. Co., Ill., 77 N. E. Rep. 697. 





